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7KHVHWHVWVDUHGHVLJQHGWREHDGPLQLVWHUHGDQGHYDOXDWHGLQDVWDQGDUGL]HGPDQQHUWRREWDLQYDOLGDWHGLQGLFDWRUV
RILPSDLUPHQWEDVHGRQ1+76$,$&3VXSSRUWHGUHVHDUFK7KH6)67VVHUYHDVWKHIRXQGDWLRQIRULPSDLUHGGULYLQJ
HQIRUFHPHQW,WLVFULWLFDOWKHVHWHVWVEHSHUIRUPHGDQGLQWHUSUHWHGSURSHUO\ 1RHPSKDVLVDGGHG
5HYLVLRQ

7KH$GYDQFHG5RDGVLGH,PSDLUHG'ULYLQJ(QIRUFHPHQW $5,'( 0DQXDO'UXJ
5HFRJQLWLRQ([SHUW '5( 0DQXDODQGRU1+76$':,'HWHFWLRQDQG6)67$GPLQLVWUDWLYH
*XLGHDQGDUHLQWHQGHGDVDGGLWLRQDOVRXUFHPDWHULDOVIRUUHIHUHQFHSXUSRVHV
3/($6(0$.(&(57$,172,1'(3(1'(17/<5(9,(:7+('UXJ5HFRJQLWLRQ([SHUW '5(
0DQXDODQGRU1+76$':,'HWHFWLRQDQG6)67$GPLQLVWUDWLYH*XLGH
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S

F

S

S

G

G

SS

F

MS

abitual, psychological, and physiological dependence on a substance beyond one’s voluntary control.
reath from the deepest part of the lung.
$PHDVXUHPHQWWKDWLQGLFDWHVWKHJUDPVRIDOFRKROSHUPLOOLOLWHUVRIDSHUVRQ VEORRGRUOLWHUVRI
KLVEUHDWK)RUH[DPSOHD%$&RIPHDQVWKDWWKHUHDUHPLOOLJUDPVRIDOFRKROLQPLOOLOLWHUV
RIWKHSHUVRQ VEORRG
he percentage of alcohol in a person’s breath, as measured by a breath testing device.
( r

)
6FLHQWLILFDOO\SURYHQLWHP H[WKHVSHFLILF
FOXHVRIWKH6)67WHVWV
*RRGWRNQRZLWHP(ex.
H[XQDEOHWRNHHS
Unable to keep
head still during HGN)
VWLOOGXULQJ+*1
Concentrating on more than one thing at a
time.

DIVIDED

DIVIDED

S

A test which re uires the subject to
concentrate on both mental and physical tasks at the same time. he two psychophysical tests
and urn ( A ) and ne eg Stand ( S) re uire the suspect to their divide attention.

alk

6
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G

(

G
)

An individual who successfully completed all phases of the D training re uirements for certification
established by the IA P and
SA. he word evaluator, technician, or similar words may be
used as a substitute for expert, depending upon locale or jurisdiction.
he acronym D I means driving while impaired and is synonymous with the acronym D I, driving
under the influence or other acronyms used to denote impaired driving. hese terms refer to any and
all offenses involving the operation of vehicles by persons under the influence of alcohol and or other
drugs.

SS

he entire process of identifying and gathering evidence to determine whether or not a suspect
should be arrested for a D I violation. he D I detection process has three phases Phase ne
ehicle In otion Phase wo Personal ontact Phase hree Pre -arrest Screening
Any means by which some alleged fact that has been submitted to investigation may either be
established or disproved. vidence of a D I violation may be of various types a. Physical (or real)
evidence something tangible, visible, or audible. b. ell established facts (judicial notice). c.
Demonstrative evidence demonstrations performed in the courtroom. d. ritten matter or
documentation. e. estimony.

7
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SS

F

S

A person skilled in some art, trade, science or profession, having knowledge of matters not within the
knowledge of persons of average education, learning and experience, who may assist a jury in arriving at
a verdict by expressing an opinion on a state of facts shown by the evidence and based upon his or her
special knowledge. (
nly the court can determine whether a witness is ualified to testify as an
expert.)
Any one of several roadside tests that can be used to determine whether a subject is impaired.

S

(GLWRU V1RWH

G

An unsteady, staggering gait (walk) in which walking is uncoordinated and appears to be not ordered.

G

ehavior or observations of the subject that are observed and not specifically tested for.
( bservational and ehavioral Indicators)

S GM S
( G )

M

G

M

$QLQYROXQWDU\MHUNLQJRIWKHH\HVRFFXUULQJDVWKHH\HVJD]HWRZDUGVWKHVLGH he first test
administered in the S S s.
ditor’s ote ommentary reads as follows, with no additional emphasis added
“ emind participants the administration of
is not to be used to estimate specific B
level.”
2QHRIVHYHUDOWHUPVXVHGWRGHVFULEHWKHGHJUDGDWLRQRIPHQWDODQGRUSK\VLFDODELOLWLHVQHFHVVDU\IRU
VDIHO\RSHUDWLQJDYHKLFOH.

8
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M

S

$ODZWKDWVWDWHVWKHVXVSHFWHG':,GULYHUVDUHGHHPHGWRKDYHJLYHQWKHLUFRQVHQWWRVXEPLWWR
FKHPLFDOWHVWLQJ,IWKHLQGLYLGXDOIDLOVWRSURYLGHDFKHPLFDOWHVWWKH\FDQEHVXEMHFWWROLFHQVH
VDQFWLRQV
7KH1DWLRQDO+LJKZD\7UDIILF6DIHW\$GPLQLVWUDWLRQZLWKLQWKH8QLWHG6WDWHV'HSDUWPHQWRI
7UDQVSRUWDWLRQWKDWH[HUFLVHVSULPDU\UHVSRQVLELOLW\IRUFRRUGLQDWLQJIHGHUDOHIIRUWVWRHQVXUHWKHVDIH
GHVLJQDQGRSHUDWLRQRIPRWRUYHKLFOHV

G
FF S F
M S
(
S )
S

GS
S

S

An involuntary jerking of the eyes.

GM S

-

(

S)

A divided attention field sobriety test. ne of the tests administered in the S S s.
he second phase in the D I detection process. In this phase the officer observes and interviews the
driver face to face; determines whether to ask the driver to step from the vehicle; and observes the
driver’s exit and walk from the vehicle.

S
G

he third phase in the D I detection process. In this phase the officer administers field sobriety tests
to determine whether there is probable cause to arrest the driver for D I. Depending on agency
policy, the officer may administer or could arrange to have a preliminary breath test conducted.

9
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M

S (

)
S

It is more than mere suspicion; facts and circumstances within the officer’s knowledge, and of which he
or she has reasonably trustworthy information, are sufficient to warrant a person of reasonable caution
to believe that an offense has been or is being committed.

S

S

ind ody. sed to describe field sobriety tests that measure a person’s ability to perform both
mental and physical tasks.

S
S S

S

ethods of investigating the mental (psycho-) and physical characteristics of a person suspected of
alcohol or drug impairment. ost psychophysical tests employ the concept of divided attention to assess
a suspect’s impairment.

S S

ess than probable cause but more than mere suspicion; exists when an officer, in light of his or her
training and experience, reasonably believes and can articulate that criminal activity is taking, has taken
or is about to take place.

S

S G
S GM S
S
F

A pre-arrest breath test administered during investigation of a possible D I violator to obtain an
indication of the person’s blood alcohol concentration.

S s

S

erking of the eyes as they look straight ahead.
here are three S S s, namely ori ontal Ga e ystagmus ( G ), alk and urn ( A ), and ne eg
Stand ( S). ased on a series of controlled laboratory studies, scientifically validated clues of

10
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alcohol impairment have been identified for each of these three tests. hey are the only Standardi ed
ield Sobriety ests for which validated clues have been identified.
FF
S
S

S F
( S

)

sually a current or former prosecutor who provides training, education and technical support to traffic
crimes prosecutors and law enforcement agencies throughout their State. ( or the contact information
of your S P, contact your ighway Safety ffice).
onforming to accepted principles. Producing accurate and reliable results.
A documented act of demonstrating that a procedure, process, and or activity will consistently lead to
accurate and reliable results.

M

S

G
GM S

he first phase in the D I detection process. In this phase the officer observes the vehicle in
operation, determines whether to stop the vehicle, and observes the stopping se uence.
An involuntary jerking of the eyes (up and down) which occurs when the eyes ga e upward at maximum
elevation. he jerking should be distinct and sustained.
ditor’s ote
“Point out
Ts

ommentary reads as follows, with no additional emphasis added
was not e amined in the original research that led to the validation of the
W T and
.”
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(

)

A divided attention field sobriety test.

ne of the tests administered in S S s.

(GLWRU·V1RWH&RPPHQWDU\UHDGVDVIROORZVZLWKQRDGGLWLRQDOHPSKDVLVDGGHG
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DWI NCGS: Related
Driving While Impaired

Driver’s
Name:

Agency:

Report (DWIR)
Rules 701, 702, 703, 704, and 705
Officer’s Name:
§15A-1343.3
Department
of
Corrections
to establish regulations for continuous
alcohol monitoring
Case No.:
Gender:
M
F
systems;
payment
of
fees;
authority
to
terminate
monitoring
Department
of
Health
and
Minors in Vehicle:
Yes
No
DRE Officer:
Human
Services,
Forensic
§20-16.20.- Implied-consent
to chemical
analysis;
mandatory
revocationCity
of /license
BloodIII.
/ Breath Results:
/ 0.
County: in event of a refusal; right of
Tests
for
Alcohol
Branch
driver
to
request
analysis
Vehicle Crash:
Yes
No
Injuries:
Yes
No
Street /
Date:IV.
Time:
am
pm tests required of certain drivers; approvalHighway:
§20-16.3
- Alcohol screening
of test devices and manner of use by
Department of Health and Human Services; use of test results or refusal
Initial
drew yourStations
attention to
the Roadblocks
vehicle (wide turns, weaving, violations of law, etc.). Unusual driver’s actions, blank stare,
V. Observations:
§20-16.3AWhat
- Checking
and
etc:
VI.
§20-16.5A - Immediate civil license revocation for certain persons charged with implied-consent offenses
VII.
§20-17 - Mandatory revocation of license by division
VIII.
§20-38.1 - Applicability
Observation
of Stop: Describe
vehicle maneuvers during the stop, delays in stopping, unusual manner of parking, etc.:
IX.
§20-38.2
- Investigation
X.
§20-38.3 - Police Processing Duties
XI.
§20-38.6 - Motions and District Court procedure
XII.
§20-38.7 - Appeal to Superior Court
General
driver, condition of clothing, attitude, speech, ability to follow instruction, etc.:
XIII. Observation:
§20-138.1 Observation
- ImpairedofDriving
XIV.
§20-138.2 - Impaired Driving in Commercial Vehicle
XV.
§20-138.3 - Driving by person less than 21 years old after consuming alcohol or drugs
XVI.
§20-138.5 - Habitual impaired driving
Breath:
the odor of alcohol on driver’s breath:
XVII. Describe
§20-139.1
- Procedures governing chemical analysis; admissibility; evidentiary provisions; controlled - drinking
Statements: Any statement made by the driver from time of stop to arrest:
programs

Phase II

Phase I

I.
II. Wt.:
Approx.

14
42

Observation Prior to Arrest: Describe any difficulty with motor skills, retrieving drivers license, getting out of vehicle, walking, standing, etc.:
THE FOLLOWING REFERENCED STATUTORY SECTIONS PERTAIN TO OFFENSES THAT TOOK
PLACE ON OR AFTER OCTOBER 1, 2016.
FOR OFFENSES
TO OCTOBER
1, 2016, PLEASE REFERENCE THE 2014 NC DWI QUICK
Odors: Describe any significant
odors other PRIOR
than alcohol
:
REFERENCE GUIDE.
PLEASE MAKE CERTAIN TO ALWAYS INDEPENDENTLY REVIEW STATUTORY AUTHORITY.
Phase III

Psychophysical Tests
Location Performed:

PowersCaroSpiralQRG_6-7-19.indd 14

Time:
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pm
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Phase
III Describe any significant odors other than alcohol:
Odors:
Psychophysical Tests
Location Performed:

Time:

am

pm

Horizontal Gaze Nystagmus (HGN)
Walk and Turn Test
Glasses
Contact Lenses
Instruction Stage
Remove Glasses
Yes
No
Hard
Soft
Cannot Keep Balance
Starts Too Soon
Tracking Equal?
Yes
No
First 9 Steps
Second 9 steps
Able to Follow Stimulus?
Yes
No
Stops Walking
Left Eye
Right Eye
Misses Heel to Toe
Lack of Smooth Pursuit
Steps Off Line
Maximum Deviation
Uses Arms To Balance
Onset Prior 45°
Actual Steps Taken
Vertical Nystagmus?
Yes
No
Improper Turn (Describe):
Explain:
Cannot Do Test (Explain):
Optional Tests
Finger to Nose Test

One Leg Stand

Walk and Turn Test

Romberg Balance

Draw Lines Spots Touched

Sways While Balancing:
Uses Arms for Balance:
Hopping:
Puts Foot Down:
Type of Footwear:

L
L
L
L

Alcohol Screening Test Device

Make / Model
Time:

am

R
R
R
R

Estimated
(If test result is 0.08 or greater, wait 5 minutes and administer an additional test)

Test 1
pm
Result: 0.

Serial #
Time:

6WDWHRI1RUWK&DUROLQD'ULYLQJ:KLOH,PSDLUHG5HSRUW ':,5
DHHS 4064
10/01/05

PowersCaroSpiralQRG_6-7-19.indd 15

Internal Clock
as 30 Seconds

am

pm

Test 2
Result: 0.

)RUP
'++6)7$
(IIHFWLYH
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DWI NCGS: Related
I.
II.

Rules 701, 702, 703, 704, and 705
§15A-1343.3 - Department of Corrections to establish regulations for continuous alcohol monitoring
systems; payment of fees; authority to terminate monitoring
III.
§20-16.2 - Implied-consent to chemical analysis; mandatory revocation of license in event of a refusal; right of
driver to request analysis
IV.
§20-16.3 - Alcohol screening tests required of certain drivers; approval of test devices and manner of use by
Department of Health and Human Services; use of test results or refusal
V.
§20-16.3A - Checking Stations and Roadblocks
VI.
§20-16.5A - Immediate civil license revocation for certain persons charged with implied-consent offenses
VII.
§20-17 - Mandatory revocation of license by division
VIII.
§20-38.1 - Applicability
IX.
§20-38.2 - Investigation
X.
§20-38.3 - Police Processing Duties
XI.
§20-38.6 - Motions and District Court procedure
XII.
§20-38.7 - Appeal to Superior Court
XIII.
§20-138.1 - Impaired Driving
XIV.
§20-138.2 - Impaired Driving in Commercial Vehicle
XV.
§20-138.3 - Driving by person less than 21 years old after consuming alcohol or drugs
XVI.
§20-138.5 - Habitual impaired driving
RETENTION
At a minimum of one year after the disposition of the case or longer in
XVII.
§20-139.1 - Procedures governing chemical analysis; admissibility; evidentiary provisions; controlled - drinking
SCHEDULE:
accordance with your agency's retention schedule.
programs
COMPLETION:

This form is to be completed by the officer completing the arrest.

THE FOLLOWING
REFERENCED
Upper left
hand box: STATUTORY SECTIONS PERTAIN TO OFFENSES THAT TOOK
PLACE ON OR AFTER OCTOBER 1, 2016.

1.

Complete driver's full name: first name, middle initial and last name.

4.
5.
6.
7.

Check the appropriate box if Minors in Vehicle.
Circle if the test was Breath or Blood.
Enter the results of the 1st and 2nd breath test results if applicable.
Check the appropriate box for Vehicle Crash.

FOR OFFENSES
OCTOBER 1,weight
2016, of
PLEASE
2.PRIOR
EnterTOapproximate
driver.REFERENCE THE 2014 NC DWI QUICK
REFERENCE GUIDE.
3. Check the appropriate box for Gender.
PLEASE MAKE CERTAIN TO ALWAYS INDEPENDENTLY REVIEW STATUTORY AUTHORITY.

16
42
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Copy - May be given to the District Attorney’s office for prosecution and/or
defense attorney according with your agency policies.

DWI NCGS: Related

$WDPLQLPXPRIRQH\HDUDIWHUWKHGLVSRVLWLRQRIWKHFDVHRUORQJHULQ
5(7(17,21
DFFRUGDQFHZLWK\RXUDJHQF\ VUHWHQWLRQVFKHGXOH
6&+('8/(:
I.
Rules 701, 702, 703, 704, and 705
II.
- Department of Corrections to establish regulations for continuous alcohol monitoring
7KLVIRUPLVWREHFRPSOHWHGE\WKHRIILFHUFRPSOHWLQJWKHDUUHVW
&203/(7,21 §15A-1343.3
systems;
payment
of fees; authority to terminate monitoring
8SSHUOHIWKDQGER[
III.
§20-16.2 - Implied-consent to chemical analysis; mandatory revocation of license in event of a refusal; right of
&RPSOHWHGULYHU VIXOOQDPHILUVWQDPHPLGGOHLQLWLDODQGODVWQDPH
driver to request analysis
(QWHUDSSUR[LPDWHZHLJKWRIGULYHU
IV.
§20-16.3 - Alcohol screening tests required of certain drivers; approval of test devices and manner of use by
&KHFNWKHDSSURSULDWHER[IRU*HQGHU
Department of Health and Human Services; use of test results or refusal
&KHFNWKHDSSURSULDWHER[LI0LQRUVLQ9HKLFOH
V.
§20-16.3A - Checking Stations and Roadblocks
&LUFOHLIWKHWHVWZDV%UHDWKRU%ORRG
VI.
§20-16.5A - Immediate civil license revocation for certain persons charged with implied-consent offenses
(QWHUWKHUHVXOWVRIWKHVWDQGQGEUHDWKWHVWUHVXOWVLIDSSOLFDEOH
VII.
§20-17 - Mandatory revocation of license by division
&KHFNDSSURSULDWHER[LIGULYHULV,QMXUHG
VIII.
§20-38.1 - Applicability
&KHFNWKHDSSURSULDWHER[IRU9HKLFOH&UDVK
IX.
§20-38.2 - Investigation
(QWHUDSSURSULDWH'DWH PPGG\\\\ DQG7LPH  RIDUUHVWWRLQFOXGH$0RU30
X.
§20-38.3 - Police Processing Duties
8SSHUULJKWKDQGER[
XI.
§20-38.6
- Motions and District Court procedure
XII.
§20-38.7
Appeal to Superior Court
(QWHU\RXUDJHQF\QDPHWRLQFOXGHWURRSDQGRUGLVWULFWLIDSSOLFDEOH'RQRWDEEUHYLDWH\RXU
XIII.
§20-138.1
- Impaired Driving
DJHQF\QDPH(QWHU3'626'HWFDIWHUDJHQF\QDPHLIDSSOLFDEOH
XIV.
§20-138.2 - Impaired Driving in Commercial Vehicle
(QWHU\RXUQDPH)LUVWPLGGOHLQLWLDOODVWQDPH
XV.
§20-138.3
- Driving by person less than 21 years old after consuming alcohol or drugs
(QWHU\RXUFLWDWLRQQXPEHURUDSSURSULDWHDJHQF\FDVHQXPEHU
XVI.
§20-138.5 - Habitual impaired driving
(QWHU'UXJ5HFRJQLWLRQ2IILFHU
VQDPH)LUVWPLGGOHLQLWLDODQGODVWLIDSSOLFDEOH
XVII.
§20-139.1
- Procedures governing chemical
analysis; admissibility; evidentiary provisions; controlled - drinking
16. Initial Observation: Record what drew your attention to the vehicle and include any
 (QWHU&LW\&RXQW\RIDUUHVW
programs
violations of law (when you first noticed the driver, observations of traffic violations,
 (QWHU6WUHHWDQGRU+LJKZD\ZKHUHYLRODWLRQRFFXUUHG
wide turns, weaving, drifting, swerving, signaling inconsistent with driving, slow speed,
slow reaction STATUTORY
to traffic SECTIONS
signals, unusual
driver's
actions,THAT
blank
stare, gripping the
THE FOLLOWING REFERENCED
PERTAIN
TO OFFENSES
TOOK
OR AFTER
OCTOBER
1, 2016.
steeringPLACE
wheelON
tightly,
driving
with one's
face close to the windshield, slouching in the

seat,TO
slow
response,
and staring
straight
ahead with
etc.).
FOR OFFENSES PRIOR
OCTOBER
1, 2016,
PLEASE
REFERENCE
THEeyes
2014fixed,
NC DWI
QUICK
REFERENCE
17. Observation of Stop:
Failed toGUIDE.
immediately stop, stopped too far from a curb or at an
PLEASE MAKE CERTAIN
TO ALWAYS
STATUTORY
AUTHORITY.
inappropriate
angle, INDEPENDENTLY
stopped too shortREVIEW
or beyond
road edge
or line, and jerky or abrupt

18
42
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stop, etc. Unusual driver's actions, blank stare, etc. not previously noted.
Phase II:
18. General Observation: Observation of driver, condition of clothing, attitude, speech,
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3KDVH,

12. Enter your citation number or appropriate agency case number.
13. Enter Drug Recognition Officer’s name. First, middle initial and last, if applicable.
14. Enter City / County of arrest.

 ,QLWLDO 2EVHUYDWLRQ 5HFRUG ZKDW GUHZ \RXU DWWHQWLRQ WR WKH YHKLFOH DQG LQFOXGH DQ\YLRODWLRQVRIODZ ZKHQ \RX
ILUVWQRWLFHGWKHGULYHUREVHUYDWLRQVRIWUDIILFYLRODWLRQVZLGHWXUQVZHDYLQJGULIWLQJVZHUYLQJVLJQDOLQJLQFRQVLVWHQW
ZLWKGULYLQJVORZVSHHGVORZ UHDFWLRQ WR WUDIILF VLJQDOVXQXVXDO GULYHU V DFWLRQV EODQN VWDUH JULSSLQJ WKH
VWHHULQJZKHHOWLJKWO\GULYLQJZLWK RQH VIDFHFORVHWRWKHZLQGVKLHOGVORXFKLQJLQWKHVHDWVORZUHVSRQVHDQG
VWDULQJVWUDLJKWDKHDGZLWKH\HVIL[HGHWF 
 2EVHUYDWLRQRI6WRS)DLOHGWRLPPHGLDWHO\VWRSVWRSSHGWRRIDUIURPDFXUERUDWDQLQDSSURSULDWHDQJOHVWRSSHG
WRRVKRUWRUEH\RQGURDGHGJHRUOLQHDQGMHUN\RUDEUXSWVWRSHWF8QXVXDOGULYHU VDFWLRQVEODQNVWDUHHWFQRW
SUHYLRXVO\QRWHG

3KDVH,,
 *HQHUDO 2EVHUYDWLRQ 2EVHUYDWLRQ RI GULYHU FRQGLWLRQ RI FORWKLQJ DWWLWXGH VSHHFKDELOLW\WRIROORZLQVWUXFWLRQHWF
 %UHDWK'HVFULEHWKHRGRURIDOFRKROLFEHYHUDJHVRQWKHGULYHU·VEUHDWK
 2EVHUYDWLRQ3ULRUWR$UUHVW/LVWDQ\SHUWLQHQWVWDWHPHQWVE\WKHGULYHUPDGHGXULQJWKHVWRSDQGDUUHVW'HVFULEHDQ\
GLIILFXOW\ZLWKPRWRUVNLOOVSULRUWRDUUHVW
 2GRUV'HVFULEHDQ\RGRURWKHUWKDQDOFRKROSHUWLQHQWWRWKHDUUHVW

3KDVH,,,
 3V\FKRSK\VLFDO7HVWV5HFRUGWLPH  FKHFNER[$0RU30DQGHQWHUORFDWLRQZKHUHWHVWVZHUHSHUIRUPHG
+RUL]RQWDO*D]H1\VWDJPXV5HFRUGWKHUHVXOWVIRUHDFKH\HLQGHSHQGHQWO\RIHDFKRWKHU
 &KHFNWKHDSSURSULDWHEORFNVIRUFRQWDFWVRUJODVVHVLIDSSOLFDEOH
 &KHFN\HVRUQRLIWUDFNLQJHTXDOO\
 &KHFN\HVRUQRLIDEOHWRIROORZVWLPXOXV
 &KHFN\HVRUQRLIYHUWLFDOQ\VWDJPXV


28. Record the appropriate information after having the driver perform the walk and turn
along a straight line in a heel-to-toe manner, to turn around as described, and to walk
back in a heel-to-toe fashion.
One Leg Stand
29. Record the appropriate information after having the driver perform the test as described
from “one-thousand one to one thousand thirty”.
Finger To Nose
30. Optional - If used, record where suspect touches facial area.

8VHH[SODQDWLRQVHFWLRQIRURWKHUSHUWLQHQWLQIRUPDWLRQ
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:DONDQG7XUQ
 5HFRUGWKHDSSURSULDWHLQIRUPDWLRQDIWHUKDYLQJWKHGULYHUSHUIRUPWKHZDONDQGWXUQDORQJDVWUDLJKWOLQHLQD
KHHOWRWRHPDQQHUWRWXUQDURXQGDVGHVFULEHGDQGWRZDONEDFNLQDKHHOWRWRHIDVKLRQ
2QH/HJ6WDQG
 5HFRUGWKHDSSURSULDWHLQIRUPDWLRQDIWHUKDYLQJWKHGULYHUSHUIRUPWKHWHVWDVGHVFULEHGIURPRQHWKRXVDQGRQH
WRRQHWKRXVDQGWKLUW\
)LQJHUWR1RVH
 2SWLRQDO,IXVHGUHFRUGZKHUHVXVSHFWWRXFKHVIDFLDODUHD
5RPEHUJ%DODQFH
 2SWLRQDO,IXVHGUHFRUGWKHPDQQHUWKHGULYHULVVZD\LQJXVHGRQHDUPDQGOHJILJXUHLIIURQWWREDFNWZRDUPV
DQGOHJVLIVLGHWRVLGH5HFRUGDFWXDOWLPHWKHVXVSHFWHVWLPDWHGZDVVHFRQGVVWRSDIWHUVHFRQGV
$OFRKRO6FUHHQLQJ7HVW'HYLFH
 ,IXVHGUHFRUGPDNHPRGHODQGVHULDOQXPEHURIGHYLFH
 ,IXVHGUHFRUGWKHWHVWWLPH V   DQGUHVXOW V RIDOFRKROVFUHHQLQJGHYLFH
 ,IWKHWHVWUHVXOWVDUHRUJUHDWHU\RXDUHUHTXLUHGWRZDLWPLQXWHVDQGDGPLQLVWHUDQDGGLWLRQDOWHVWWKHQ
UHFRUGWKHWLPHDQGUHVXOWV,IVHFRQGWHVWLVPRUHWKDQXQGHUILUVWUHDGLQJGLVUHJDUGWKHILUVWUHDGLQJ
%DFNRI'++60LUDQGD5LJKWV
 &KHFN\HVRUQRLI0LUDQGDULJKWVZHUHDGYLVHG
 &KHFN\HVRUQRLI0LUDQGDULJKWVZDLYHG
 5HFRUGORFDWLRQJLYHQGDWH PPGG\\\\ WLPH  DQGFKHFN$0RU30
4XHVWLRQQDLUH ZKHQHQWHULQJGDWH PPGG\\\\ DQGWLPH  
 5HFRUGWKHDQVZHUVWRWKHTXHVWLRQVOLVWHG
 5HFRUGDQ\NQRZQSDVVHQJHUVQDPHDJHDQGUHODWLRQVKLS
 5HFRUGDQ\NQRZQZLWQHVVHVQDPHDGGUHVVDQGSKRQHQXPEHU
20

G

S
S

GM S ( G )

Proper face-to-face observation and interview of the driver demands two distinct but related abilities
he ability to recogni e the sensory evidence of alcohol and or other drug in uence
he ability to describe that evidence clearly and convincingly.
Developing these abilities re uires practice.

ori onta Ga e
stag s

emove eyeglasses
$VNDERXWFRQWDFWVDQGPDNHQRWHLIWKH\DUHKDUGRUVRIW'RQRWDVNWKHPWRUHPRYHWKH
FRQWDFWV
heck for e ual pupil si e and resting nystagmus
heck for e ual tracking
egin with
eye
heck each eye independently
Position stimulus (12-15 inches and slightly above eye level)
heck for a lack of smooth pursuit
enter to Side in 2 seconds
heck both eyes twice to confirm observations
heck for distinct nystagmus at maximum deviation
old at aximum deviation for minimum 4 seconds each time
Nystagmus must be both Distinct and Sustained
heck both eyes twice to confirm observations
heck for onset of nystagmus prior to 45 degrees
he stimulus should be moved from 0 to 45 degrees at a pace taking approximately four
seconds
heck both eyes twice to confirm observations
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S
S

S eci c roce

-

res

1.
G ASS S
2.
A I S
I S
3. P SI I
S I
S (12-15 I
S)
4.
A P PI SI A D S I G S AG S
5. A I G
6. A
S
P S I
7. DIS . S S AI D S AG S
A .D .
8.
S
S AG S P I
45
9.
A
S
10.
I A GA
S AG S
If the suspect is wearing eyeglasses, have them removed. Give the suspect the following instructions
from a safe position.
(

I

SA

P

AP

A A

S SP

)

I am going to check your eyes.
eep your head still and follow this stimulus with your eyes only.
eep following the stimulus with your eyes until I tell you to stop.
Position the stimulus approximately 12-15 inches from the suspect’s nose and slightly above eye
level. heck to see that both pupils are e ual in si e. If they are not, this may indicate a head injury.
ou may observe esting ystagmus at this time, then check the suspect’s eyes for the ability to
track together. ove the stimulus smoothly across the suspect’s entire field of vision. heck to see if
the eyes track the stimulus together or one lags behind the other. If the eyes don’t track together it
could indicate a possible medical disorder, injury, or blindness.

2
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Test Interpretation:

You should look for three clues of nystagmus in each eye.
1. The eye cannot follow a moving object smoothly.
2. Nystagmus is distinct and sustained when the eye is held at maximum.
3. The angle of onset of nystagmus is prior to 45 degrees.
Based on recent research, if you observe four or more clues it is likely the subject’s BAC is at or above
0.08. Using this criterion, you will be able to classify about 88% of your subjects accurately. This was
determined during laboratory and field testing and helps you weigh the various S S s as you make your
arrest decision

Vertical Gaze
Nystagmus:

The Vertical Gaze Nystagmus test simple to administer. During the Vertical Gaze Nystagmus test, look for
jerking as the eyes move up and are held for approximately four seconds at maximum deviation.
1. Position the stimulus horizontally, about 12-15 inches in front of the suspect’s nose.
2. Instruct the suspect to hold the head still, and follow the object with the eyes only.
3. Raise the object until the suspect’s eyes are elevated as far as possible.
4. Hold for approximately four seconds.
5. Watch closely for evidence of jerking.

WALK-AND-TURN (W&T)
1. Instructions
Stage:

Initial Positioning and Verbal Instructions
or standardi ation in the performance of the test, have the suspect assume the heel-to-toe stance by
giving the following verbal instructions, accompanied by demonstrations:
“Place your left foot on the line” (real or imaginary)
(Demonstrate.)

2
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“Place your right foot on the line ahead of the left foot, with heel of right foot against toe of left foot.”
(Demonstrate.)
“Place your arms down at your sides.”
(Demonstrate.)
“Maintain this position until I have completed the instructions. Do not start to walk until told to do so.”
“Do you understand the instructions so far?” (Make sure the suspect indicates understanding.)
2. Demonstrations
and Instructions for
the Walking Stage:

Explain the test requirements, using the following verbal instructions, accompanied by
demonstrations:
“When I tell you to start, take nine heel-to-toe steps, turn, and take nine heel-to-toe steps back.”
(Demonstrate 3 heel-to-toe steps.)
“When you turn, keep your front foot on the line, and turn by taking a series of small steps with the
other foot, like this.”
(Demonstrate.)
“While you are walking, keep your arms at your sides, watch your feet at all times, and count your
steps out loud.”
“Once you start walking, don’t stop until you have complete the test.”
“Do you understand the instructions?”
(Make sure suspect understands.)
egin, and count your first step from the heel-to-toe position as

ne.’
2
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3. Test Interpretation: You may observe a number of different behaviors when a subject performs this test. Original research
demonstrated the behaviors are likely to be observed in someone with a BAC at or above 0.08. Look for
the following clues each time this test is given:
A. Cannot keep balance while listening to the instructions. Two tasks are required at the
beginning of this test. The suspect must balance heel-to-toe on the line, and at the same time, listen
carefully to the instructions. Typically, the person who is impaired can do only one of these things. The
suspect may listen to the instructions, but not keep balance. Record this clue if the suspect does not
maintain the heel-to-toe position throughout the instructions. ( eet must actually break apart.) Do not
record this clue if the suspect sways or uses the arms to balance but maintains the heel-to-toe position.
. Starts before the instructions are finished. he impaired person may also keep balance, but not
listen to the instructions. Since you are specifically instructing the suspect not to start walking until I tell
you to begin,” record this clue if the suspect does not wait.
. Stops while walking. he suspect pauses for several seconds. Do not record this clue if the suspect
is merely walking slowly.
D. Does not touch heel-to-toe. The suspect leaves a space of more than one-half inch between the
heel and toe on any step.
. Steps off the line. he suspect steps so that one foot is entirely off the line.
. ses arms to balance. he suspect raises one or both arms more than 6 inches from the sides in
order to maintain balance
G. Improper turn. The suspect removes the front foot from the line while turning. Also record this clue if
the suspect has not followed directions as demonstrated, i.e., spins or pivots around.
2
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H. Incorrect number of steps. Record this clue if the suspect takes more or fewer than nine steps in
either direction.
Note: If suspect can’t do the test, record observed clues and document the reason for not completing
the test, e.g. suspect’s safety.
If the suspect has difficulty with the test (for example, steps off the line), continue from that point, not
from the beginning. This test may lose its sensitivity if it is repeated several times.
Observe the suspect from a safe distance and limit your movement while may distract the suspect
during the test. Always consider officer safety.
Based on recent research, if the subject exhibits two or more clues on this test or fails to complete
it, classify the subject’s BAC as at or above 0.08. Using this criterion, you will be able to accurately
classify 79% of your subjects.
4. Test Conditions:

Walk-and-Turn test requires a designated straight line, and should be conducted on a reasonably dry,
hard, level, non slippery surface. here should be sufficient room for suspects to complete nine heelto-toe steps.
ote ecent field validation studies have indicated that varying environmental conditions have not
affected a suspect’s ability to perform this test.
The original S I studies suggested individuals over 65 years of age or people with back, leg, or inner
ear problems had difficulty performing this test. ess than 1.5 of the test subjects in the original
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studies were over 65 years of age. Also, the S I studies suggest individuals wearing heels more than
2 inches high should be given the opportunity to remove their shoes. fficers should consider all factors
when conducting S S s.

ONE-LEG STAND (1LS)
1. Instructions
Stage:

Initial Positioning and Verbal Instructions
Initiate the test by giving the following verbal instructions, accompanied by demonstrations:
“Please stand with your feet together and your arms down at the sides, like this.”
(Demonstrate.)
“Do not start to perform the test until I tell you to do so.”
“Do you understand the instructions so far? (Make sure suspect indicates understanding.)

2. Demonstrations
and Instructions for
the Balance and
Counting Stage:

Explain the test requirements, using the following verbal instructions, accompanied by demonstrations:
“When I tell you to start, raise one leg, either leg, with the foot approximately six inches off the ground,
keeping your raised foot parallel to the ground.” (Demonstrate one leg stance.)
“You must keep both legs straight, arms at your side.”

2
PowersCaroSpiralQRG_6-7-19.indd 28

6/25/19 10:00 AM

2
PowersCaroSpiralQRG_6-7-19.indd 29

6/25/19 10:00 AM

Explain the test requirements using the following verbal instructions accompanied by demonstrations:
“When I tell you to start, raise either leg with the foot approximately six inches off the ground, keeping
your foot parallel to the ground. Keep both legs straight and your arms at your side. While holding that
position, count out loud in the following manner: ‘one thousand one, one thousand two, one thousand
three,’ and so on until told to stop.”
“Keep your arms at your sides at all times and keep watching the raised foot.”
“Do you understand?” (Make sure suspect indicates understanding.)
Go ahead and perform the test. ( fficer should always time the 30 seconds. est should be
discontinued after 30 seconds.)
Observe the suspect from a safe distance. If the suspect puts the foot down, give instructions to pick the
foot up again and continue from the point at which the food touched the ground. If the suspect counts
very slowly, terminate the test after 30 seconds.

3. Test Interpretation:

You may observe a number of different behaviors when a subject performs this test. Original research
demonstrated the behaviors are likely to be observed in someone with a BAC at or above 0.08. Look for
the following clues each time the OLS test is administered:
A. he suspect sways while balancing. his refers to side-to-side or back-and-forth motion while the
suspect maintains the one-leg stand position.
B. Uses arms for balance. Suspect moves arms 6 or more inches from the side of the body in order to
keep balance.
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. opping. Suspect is able to keep one foot off the ground, but resorts to hopping in order to
maintain balance.
D. Puts foot down. The suspect is not able to maintain the one-leg stand position, putting the foot
down one or more times during the 30-second count.
Note: If suspect can’t do the test, record observed clues and document the reason for not completing
the test, e.g. suspect’s safety.
Remember that time is critical in this test. The original research has shown a person with a BAC
above 0.10 can maintain balance up to 25 seconds, but seldom as long as 30.
ased on recent research, if an individual shows two or more clues or fails to complete the S, there
is a good chance the BAC is at or above 0.08. Using that criterion, you will accurately classify 83% of
the people you test as to whether their BAC’s are at or above 0.08.
Observe the suspect from a safe distance and remain as motionless as possible during the test so
as not to interfere. If the suspect puts the foot down, give instructions to pick the foot up again and
continue counting from the point at which the foot touched the ground. If the suspect counts very
slowly, terminate the test after 30 seconds.
4. Test Conditions:

ne- eg Stand re uires a reasonably dry, hard, level, and non-slippery surface. Suspect’s safety
should be considered at all times.
The original research indicated that certain individuals over 65 years of age, back, leg or inner ear
problems, or people who are overweight by 50 or more pounds had difficulty performing this test.
Individuals wearing heels more than 2 inches high should be given the opportunity to remove their
shoes.
3
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or purposes of the arrest report and courtroom testimony, it is not enough to record the total number of
clues on the three tests. he number of clues is important to the police officer in the field because it helps
determine whether there is probable cause to arrest. ut to secure a conviction, more descriptive evidence
is needed.
he officer must be able to describe how the suspect performed the tests, and exactly what the suspect
did.
he standard note taking guide provided in this
of the suspect’s performance on the tests.
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Approved P devices, including the Alco-Sensor by Intoximeters, Inc., utili e a fuel cell to detect ethanol in a sample.
urrent is created as the fuel cell detects ethyl alcohol ( t ). y measuring the current, a numerical value is calculated.
orth arolina limits evidence to a Positive or egative indication for alcohol.
he
SA states in its D I instructional manual, “The PBT (Preliminary Breath Test) result is only one of many
factors the officer considers in determining whether the suspected should be arrested for DWI. It should
never be the sole basis for a DWI arrest.”
Alcohol screening devices, when operated by experienced, well-trained law enforcement officers, together with the proper
administration and interpretation of S S ’s that are conducted in a systematic and standardi ed manner, can be effective
tools in determining probable cause to arrest.

(

co-Sensor

)

co-Sensor

co-Sensor FS
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i entiar

reat

esting

he intent of breath testing devices is to obtain a representative sample of ethanol that may be expelled from the blood
stream and into the respiratory system through an exchange of gasses between the alveoli of the lungs and capillaries that
enmesh the individual alveolum.
reath testing devices must be properly calibrated for accuracy. here are two primary methods for calibration
et ath
Simulator and Dry Gas anister. he wet bath method uses a pre-measured, pre-calibrated li uid solution of ethyl alcohol
dissolved in water. he dry gas method employs a tank of compressed air containing ethanol. As a compressed gas, calibration must include adjustments for non-standard altitude and or pressure to confirm accuracy and precision.

Smith and Wesson
reat a er Mo e 900

nto i

Si

Wet Bath
ation it

nto i eter

er 000

it

t ano

r Gas an
reat Stan ar Mi t re
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Monitech
Ignition Interlock

Alcolock
Ignition Interlock

Monitech

ALCOLOCK USA

1-844-598-5557
www.monitechnc.com
customerservice@monitechnc.com

1-855-664-0353
www.alcolocknc.com
customerservice@alcolockusa.com
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Sec re ontin o s e ote
co o Monitoring (S
M)
S A is a device worn by a person that can detect, monitor, record, and report the amount of alcohol within the wearer’s system.
or persons convicted of D I and other alcohol-related offenses, it can serve as evidence of abstinence from alcohol.
A condition of pretrial release ensuring the offender’s sobriety during the pre-trial period. § 15A-534.
A probationary condition 24 7 supervision specific to the offense. § 15A-1343(b1).
A condition of work release Support family, pay restitution, and court fees while being continuously monitored. § 50-13.2.
ontinuous alcohol monitoring can also be useful in D
hearings
As a medical exemption from ignition interlock devices. § 20-17.8(l).
As evidence of an offender’s abstinence of alcohol during a license revocation hearing, if the person has had A
monitoring for at least 120 days. § 20-19(e1)(2).

S

M- o

t

or s

S

A
racelet
Samples insensible perspiration every 30 minutes.
Anti-tamper technology using five sensors.
Automatically collects, stores, and transfers all data to the S A
odem.
S A
odem
ploads all available data from the S A bracelet.
Stores and sends alcohol readings, tamper alerts, and diagnostic data to S A net.
Downloads monitoring and reporting schedules from S A net to S A bracelet.
S A net
A web-based application managed by A S where offender data is stored, collected, and analy ed.

co o Monitoring S ste s - S

1-800-557-0861

M

www.alcoholmonitoring.com
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10A NCAC 41B .0101

DEFINITIONS

he definitions in G.S. 18 B-101, G.S. 20-4.01, G.S. 130A-3 and the following shall apply throughout this Subchapter
(1)
“Alcoholic reath Simulator means a constant temperature water-alcohol solution bath instrument devised for the
purpose of providing a standard alcohol-air mixture;
(2)

reath testing Instrument means an instrument for making a chemical analysis of breath and giving the resultant alcohol
concentration in grams of alcohol per 210 liters of breath;

(3)

ontrolled Drinking Program means a bona fide scientific, experimental, educational, or demonstration program in which
tests of a person’s breath or blood are made for the purpose of determining his alcohol concentration when such person
has consumed controlled amounts of alcohol;

(4)

Director means the Director of the Division of Public ealth of the Department;

(5)

andling Alcoholic everages means the ac uisition, transportation, keeping in possession or custody, storage,
administration, and disposition of alcoholic beverages done in connection with a controlled drinking program;

(6)

bservation Period means a period during which a chemical analyst observes the person or persons to be tested to
determine that the person or persons has not ingested alcohol or other uids, regurgitated, vomited, eaten, or smoked
in the 15 minutes immediately prior to the collection of a breath specimen. he chemical analyst may observe while
conducting the operational procedures in using a breath testing instrument. Dental devices or oral jewelry need not be
removed;

(7)

“Permittee means a chemical analyst possessing a valid permit from the Department to perform chemical analyses, of
the type set forth within the permit;

(8)

Simulator Solution means a water-alcohol solution made by preparing a stock solution of distilled or American Society
for Testing and aterials Type I water and 48.4 grams of alcohol per liter of solution. ach 10 ml. of this stock solution
is further diluted to 500 ml. by adding distilled or American Society for Testing and aterials Type I water. he resulting
simulator solution corresponds to the e uivalent alcohol concentration of 0.08;

(9)

“Verify Instrument Accuracy means verification of instrumental accuracy of an approved breath testing instrument or
approved alcohol screening test device by employment of a control sample from an alcoholic breath simulator using
simulator solution and obtaining the expected result or 0.01 less than the expected result as specified in Item (8) of this

NC Administrative
Code

4
35
PowersCaroSpiralQRG_6-7-19.indd 41

6/25/19 10:01 AM

Rule; or by employment of a control sample from an ethanol gas canister and obtaining the expected result or 0.01 less
North
Administrative
Code:
Related
thanCarolina
the expected result as specified
in Item (10) of this ule. hen the
procedures set
forth for approved breath testing
instruments in Section .0300 of this Subchapter and for approved alcohol screening test devices in Section .0500 of thi
this
Subchapter are followed and the result specified herein is obtained, the instrument shall be deemed accurate;
TABLE
OF
CONTENTS
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III.
10A
41TA .0502
S
I insert
G test
Stest
Drecord;
I S S
(3)
Press A S
STA
S S ; when
;APP
whenI OVA
IS S A A AD Dappears,
appears,
insert
record;
I (4)
.
(5)

as prompted;
10Anter Ainformation
41 .0503
APP O D A
Verify
Verifyinstrument
instrumentaccuracy;
accuracy;

S

I GD

(6)

hen P

AS

LOLO appears,
appears,
collect
collect
breath
breath
sample;
sample;

(7)

hen P

AS

LOLO appears,
appears,
collect
collect
breath
breath
sample;
sample;
and
and

(8)

hen test record ejects, remove.

I

S

A I

A I

If the alcohol concentrations differ by more than 0.02, a third breath sample shall be collected when P

AS

LO ”LOappears.
” appears.
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Subsequent
Subsequent
tests
shall
shall
be be
administered
administered
as as
soon
soon
as as
feasible
feasible
by by
repeating
repeating
steps
steps
(1)(1)
through
through
(8),(8),
as as
applicable.
applicable.
10A
NCAC tests
41B
.0101
DEFINITIONS
he definitions in G.S. 18 B-101, G.S. 20-4.01, G.S. 130A-3 and the following shall apply throughout this Subchapter
10A
10A
NCAC
NCAC
41B
41B
.0321
.0321 P PREVENTIVE
REVENTIVE MAINTENANCE:
MAINTENANCE:INT
INTOXILYZER
OXILYZER :: MOD
MODEL
EL 5000
(1)
“Alcoholic Breath Simulator” means a constant temperature water-alcohol solution bath instrument devised for the
TheThe
preventive
preventive
maintenance
maintenance
procedures
procedures
for for
thethe
Intoxilyzer
Intoxilyzer
Model
Model
5000
5000
to be
to be
followed
followed
at least
at least
once
once
every
every
fourfour
months
months
ar are:e:
purpose of providing a standard alcohol-air mixture;
(1)(1)
Verify
Verifyalcoholic
alcoholicbreath
breathsimulator
simulatorthermometer
thermometershows
shows34
34degrees,
degrees,plus
plusororminus
minus22degree
degreecentigrade;
centigrade;
(2)
“Breath testing Instrument” means an instrument for making a chemical analysis of breath and giving the resultant alcohol
(2)(2)
Verify
Verifyinstrument
instrumentdisplays
displaystime
timeand
anddate;
date;
concentration in grams of alcohol per 210 liters of breath;
(3)(3)
Press
Press
“S “START
TART TEST”;
TEST”;when
when“INSERT
“INSERTCARD”
CARD”appears,
appears,insert
inserttest
testrecord;
record;
(3)
ontrolled Drinking Program means a bona fide scientific, experimental, educational, or demonstration program in which
(4)(4)
Enter
Enter
information
information
as as
prompted;
prompted;
tests
of
a person’s
breath
or blood are made for the purpose of determining his alcohol concentration when such person
has
consumed
controlled
amounts of alcohol;
(5)(5)
Verify
Verify
instrument
instrument
accuracy;
accuracy;
(4)
(6)
(6)
(5)
(7)
(7)

“Director”
means
the Director
of the
Division
of sample;
Public
Health of the Department;
When
When
“PLEASE
“PLEASE
B BLOW”
LOW”
appears,
appears,
collect
collect
breath
breath
sample;
“Handling
Alcoholic
Beverages”
means
the
acquisition,
y, storage,
When
When
“PLEASE
“PLEASE
B BLOW”
LOW”
appears,
appears,collect
collectbreath
breath
sample;
sample; transportation, keeping in possession or custod
administration, and disposition of alcoholic beverages done in connection with a controlled drinking program;
(8)(8)
When
When
testtest
record
record
ejects,
ejects,
remove;
remove;
(6)
“Observation Period” means a period during which a chemical analyst observes the person or persons to be tested to
(9)(9)
Verify
VerifyDiagnostic
DiagnosticProgram;
Program;and
and
determine that the person or persons has not ingested alcohol or other uids, regurgitated, vomited, eaten, or smoked
(10)
(10)
Verify
Verify
alcoholic
breath
breath
simulator
simulatorprior
solution
solution
isisbeing
beingchanged
changed
every
everyfour
fourmonths
months
ororafter
after125
125Alcoholic
Alcoholic
Breath
Breath
Simulator
Simulator
in thealcoholic
15 minutes
immediately
to the
collection
of a breath
specimen.
The
chemical
analyst
may
observe
while
tests,
tests,
whichever
whichever
occursfirst.
first.procedures in using a breath testing instrument. Dental devices or oral jewelry need not be
conducting
the occurs
operational
removed;
A signed
A signed
original
original
of the
of the
preventive
preventive
maintenance
maintenance
record
record
shall
shall
be be
kept
kept
on on
filefile
for for
at least
at least
three
three
years.
years.
(7)
“Permittee” means a chemical analyst possessing a valid permit from the Department to perform chemical analyses, of
the type set forth within the permit;
10A
10A
NCAC
NCAC
41B
41B
.0322
.0322 INTINTOXIMETERS:
OXIMETERS: MOD
MODEL
EL INT OX EC/IIR II
(8)
“Simulator Solution” means a water-alcohol solution made by preparing a stock solution of distilled or Americ
an Society
TheThe
operational
operational
procedures
be
to be
followed
followed
in using
in
using
theand
the
Intoximeters,
Intoximeters,
Intox
Intox
EC/IR
EC/IR
are:
IIsolution.
are:
forprocedures
Testing
andtoMaterials
Type
I water
48.4
gramsModel
ofModel
alcohol
per
literII of
Each 10 ml. of this stock solution
(1)(1)
Insure
Insure
instrument
instrument
and
date;
date;
is further
diluteddisplays
todisplays
500 time
ml.time
byand
adding
distilled or American Society for
Testing and Materials Type I wate r. The resulting
simulator
solution
corresponds
to
the
equivalent
alcohol
concentration
of
0.08;
(2)(2)
Insure
Insure
observation
observation
period
period
requirements
requirements
have
have
been
been
met;
met;
(9)
(3)
(3)
(4)(4)

“Verify
Instrument
Accuracy
Initiate
Initiate
breath
breath
testtest
sequence;
sequence;means verification of instrumental accuracy of an approved breath testing instrument or
approved alcohol screening test device by employment of a control sample from an alcoholic breath simulator using
Enter
Enter
information
information
as as
prompted;
prompted;
simulator
solution
and
obtaining the expected result or 0.01 less than the expected result as specified in Item (8) of this
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(5)
(6)
(7)

Verify
instrument
accuracy;of a control sample from an ethanol gas canister and obtaining the expected result or 0.01 less
Rule;
or by employment
than
the
expected
result
as specified
Item sample;
(10) of this ule. hen the procedures set forth for approved breath testing
When “PLEASE BLOW”
appears,
collect in
breath
instruments in Section .0300 of this Subchapter and for approved alcohol screening test devices in Section .0500 of thi
When
“PLEASEare
BLOW”
appears,
collect
breath
sample;
andis obtained, the instrument shall be deemed accurate;
Subchapter
followed
and the
result
specified
herein
Print
test record.
“Ethanol
Gas Canister” means a dry gas calibrator producing an alcohol-in-inert gas sample at an accurately known

s

(8)
(10)
concentration from
compressed
cylinde
resulting
alcohol-in-inert
gascollected
sample corresponds
to the
equivalent
If the alcohol concentrations
differa by
more than gas
0.02,
a thirdr.orThe
fourth
breath
sample shall be
when “PLEASE
BLOW”
concentration
of 0.08.
appears. Subsequent
tests shall
be administered as soon as feasible by repeating steps (1) through (8), as applicable.
10A
10ANCAC
NCAC41B
41B.0323
.0313

PREVENTIVE
MAINTENANCE:
INTOXIMETERS:
MODEL
INTOX EC/IRTESTS
II
BRE ATH-TESTING
INSTRUMENTS:
REPO RTING
OF SEQUENTIAL

The
maintenance
procedures for
the Intoximeters,
Model
Intox EC/IR
II to be followed
at least
once every fouronforming
months are:
Thepreventive
Department
approves breath-testing
instruments
listed on
the National
Highway
Traffic Safety
Administration,
Products
(1) of Evidential
Verify the
ethanol
gas canister
displays
pressure, or
alcoholiconbreath
simulator
thermometer
shows
plus orTests
List
Breath
Measurement
Devices.
Instruments
arethe
approved
the basis
of results
of evaluations
by34
thedegrees,
Forensic
minus
.2 degree
centigrade;
for Alcohol Branch.
Evaluations
are
not limited in scope and may include any factors deemed appropriate to ensure the
accuracy,
reliability,
stabilit
y,
cost,
and
ease
of
operation
and
durability
of
the
instrument
being
evaluated.
(2)
Verify instrument displays time and date;
(3) NCACInitiate
breath test
10A
41B .0320
INTsequence;
OXILYZER: MODEL 5000
(4)
Enter
information
as
prompted;
The operational procedures to be followed in using the Intoxilyze

r, Model 5000 are:

(1)
(5)

Insure
instrument
displays time and date;
Verify
instrument
accuracy;

(2)
(6)

Insure“PLEASE
observation
period
requirements
have been
met;
When
BLOW”
appears,
collect breath
sample;

(3)
(7)

Press“PLEASE
“S TARTBLOW”
TEST”;appears,
when “INSERT
When
collectCARD”
breathappears,
sample; insert test record;

(4)
(8)

Entertest
information
Print
record; as prompted;

(5)
(9)

Verify
instrument
accuracy;
Verify
Diagnostic
Program;
and

(6)
(10)

Whenthat
“PLEASE
B LOW”
collect
sample;
Verify
the ethanol
gas appears,
canister is
beingbreath
changed
before expiration date, or the alcoholic breath simulator solution is
being
changed
every
four
months
or
after
125
Alcoholic
When “PLEASE B LOW” appears, collect breath sample; and reath Simulator tests, whichever occurs first.

(7)
A signed
the record
preventive
maintenance
(8) original
Whenoftest
ejects,
remove. record shall be kept on file for at least three years.

If the alcohol concentrations differ by more than 0.02, a third breath sample shall be collected when “PLEASE B

LOW” appears.
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Subse
uent 41B
tests.0501
shall be administered
soonFOR
as feasible
by CONCENTRATION
repeating steps (1) through (8), as applicable.
10A NCAC
SCREENING as
TESTS
ALCOHOL
(a) This Section governs the requirement of G.S. 20-16.3 that the Department examine devices suitable for use by law enforcement
10A NCAC 41B .0321
P REVENTIVE MAINTENANCE: INT OXILYZER : MOD EL 5000
officers in making on-the-scene tests of drivers for alcohol concentration and that the Department approve these devices and their
The preventive maintenance procedures for the Intoxilyzer Model 5000 to be followed at least once every four months ar
e
manner of use. In examining devices for making chemical analyses, the Department finds that at present only screening devices for
(1)
Verify alcoholic breath simulator thermometer shows 34 degrees, plus or minus 2 degree centigrade;
testing the breath of drivers are suitable for on-the-scene use by law enforcement officers.
(2)
Verify instrument displays time and date;
(b) This Section does not address or in any way restrict the use of screening tests for impairment other than those based on
(3)
“S TA
S various
; when psychophysical
I S
A D tests
appears,
insert test record;
chemicalPress
analyses,
including
for impairment.
(4)
nter information as prompted;
10A
APPROVAL:
(5) NCAC 41B
Verify.0502
instrument
accuracy; ALCOHOL SCREENING TEST DEVICES: USE
(a) Alcohol
screening
that measure
concentration through testing the breath of individuals are approved on the
(6)
When
“PLEASEtest
B devices
LOW appears,
collectalcohol
breath sample;
basis of results of evaluations by the Forensic Tests for Alcohol Branch. Devices shall meet the minimum requirements as set forth
(7)
When “PLEASE B LOW appears, collect breath sample;
in the Department specifications for Alcohol Screening Test Devices. Evaluations are not limited in scope and may include any factors
(8)
hen test record
ejects,
deemed appropriate
to insure
theremove;
accuracy, reliability, stability, cost, and ease of operation and durability of the device being evaluated.
n
basis
o
devices are listed in 10A A 41 .0503 of this Section.
the
f
evaluations
to
date,
(9)
Verify Diagnostic Program; approved
and
(b) henVerify
the validity
of an
alcohol
screening
test of
breath
of a driver
administered
a law
enforcement
officerSimulator
depends upon
(10)
alcoholic
breath
simulator
solution
is the
being
changed
every four
months orbyafter
125
Alcoholic Breath
approval by
the
Department
of
the
test
device
and
its
manner
of
use,
the
test
shall
be
administered
as
follows
tests, whichever occurs first.
A signed original of the preventive maintenance record shall be kept on file for at least three years.
1. he officer shall determine that the driver has removed all food, drink, tobacco products, chewing gum and other substances
and objects from his mouth. Dental devices or oral jewelry need not be removed.
Unless
the.0322
driver volunteers
the information
he has
consumed
10A2.NCAC
41B
INT OXIMETERS:
MODthat
EL INT
OX EC/I
IR II an alcoholic beverage within the previous 15 minutes, the
officer shall administer a screening test as soon as feasible. If a test made without observing a waiting period results in an alcohol
heconcentration
operational procedures
be or
followed
in using
the
Intoximeters,
odel Intox
I II arean additional test. If the results of the
reading of to
0.08
more, the
officer
shall
wait five minutes
and administer
(1)
Insure
instrument
displays
time
and
date;
additional test show an alcohol concentration reading more than 0.02 under the first reading, the officer shall disregard the first
reading. Insure observation period re uirements have been met;
(2)
3. he officer may re uest that the driver submit to one or more additional screening tests.
(3)
Initiate breath test se uence;
4. In administering any screening tes t, the officer shall use an alcohol screening test device approved under 10A A 41
(4)
nterSection
information
as prompted;
.0503 of this
in accordance
with the operational instructions supplied by the Forensic Tests for Alcohol Branch and listed on
the device.
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(5)

Verify instrument accuracy;

(6)

When “PLEASE B LOW” appears, collect breath sample;

(7)

When “PLEASE B LOW” appears, collect breath sample; and

(8)

Print test record.

If the alcohol concentrations differ by more than 0.02, a third or fourth breath sample shall be collected when “PLEASE
BLOW”
APPROVED
ALCOHOL
SCREENING
DEVICES:
CALIBRATION
10A
NCAC 41B
.0503 tests
APP
ROVED
ALCOHOL
SC
REENING
T EST
DbyEVICES:
CALIB
appears.
Subsequent
shall
be administered
as soon
asTEST
feasible
repeating
stepsRATION
(1) through (8), as applicable.
(a) The following breath alcohol screening test devices are approved as to type and make:
(1) 41B ALCO-SENSOR
(with two-digit
display), made INT
by Intoximeters,
10A NCAC
.0323
P REVENTIVE
MAINTENANCE:
OXIMETERS: Inc.
MOD EL INT OX EC/IR II
(2)
ALCO-SENSOR III (with three-digit display), made by Intoximeters, Inc.
The preventive
maintenance
procedures
for the Intoximeters,
Model
Intox EC/IR II to be followed at least once every four
months are:
manufactured
byby
Intoximeters,
Inc.
(3)
ALCO-SENSOR
IIV, V,
manufactured
Intoximeters,
Inc.
(1) (4) Verify
the
ethanol
gas
canister
displays
pressure,
or
the
alcoholic
breath
simulator
thermometer
shows
34
degrees,
plus or
ALCO-SENSOR
manufactured
byby
Intoximeters,
Inc.
ALC
O-SENSORFST,
FS T,
manufactured
Intoximeters,
Inc.
minus
.2
degree
centigrade;
(5)
S-D2, manufactured by CMI, Inc.
S-D5,
manufactured
by time
CMI,and
Inc. date;
(2) (6) Verify
instrument
displays
30 30
(b) The agency or operator shall verify instrument calibration of each alcohol screening test device at least once during eacheach
(3)
Initiate breath test sequence;
day period of use. he verification shall be performed by employment of an alcoholic breath simulator using simulator solution in in
(4)
Enter
prompted;
accordance
with
theinformation
rules in thisasSection
or an ethanol gas caniste
canister. r.
(c) Alcoholic
breath
exclusively to verify instrument calibration of alcohol screening test devices shall hav
have the e the
(5)
Verify simulators
instrumentused
accuracy;
solution changed every 30 days or after 25 calibration tests, whichever occurs first.
(6)
When “PLEASE B LOW” appears, collect breath sample;
(d) Ethanol gas canisters used exclusively to verify instrument calibration of alcohol screening test devices shall not be uti
utilized lized
(7) the expiration
When “PLEASE
LOW”
appears,
collect breath sample;
canister.
beyond
date onBthe
caniste
r.
Paragraphs
(e) Requirements
Paragraphs
(b),(c),
(c),and
and(d)
(d)ofofthis
thisRule
Ruleshall
shallbe
berecorded
recordedon
onan
analcoholic
alcoholicbreath
breathsimulator
simulatorlog
logororan
anethanol
ethanol
(8)
Print of
test
record; (b),
forfor
Alcohol
Branch
and
maintained
byby
thethe
user
agency.
gas canister log designed by the Forensic
ForensicTests
Tests
Alcohol
Branch
and
maintained
user
agenc y.
(9)
Verify Diagnostic Program; and
(10)

Verify that the ethanol gas canister is being changed before expiration date, or the alcoholic breath simulator
being changed every four months or after 125 Alcoholic reath Simulator tests, whichever occurs first.

solution is

A signed original of the preventive maintenance record shall be kept on file for at least three years.
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':,1&*6
I.
II.
III.
I .
.
I.
II.
III.
I .
.
I.
II.
III.
I .
.
I.
II.

ules 701, 702, 703, 704, and 705
§15A-1343.3 - Department of orrections to establish regulations for continuous alcohol monitoring
systems; payment of fees; authority to terminate monitoring
§20-16.2 - Implied-consent to chemical analysis; mandatory revocation of license in event of a refusal; right of
driver to re uest analysis
§20-16.3 - Alcohol screening tests re uired of certain drivers; approval of test devices and manner of use by
Department of ealth and uman Services; use of test results or refusal
§20-16.3A - hecking Stations and oadblocks
§20-16.5A - Immediate civil license revocation for certain persons charged with implied-consent offenses
§20-17 - andatory revocation of license by division
§20-38.1 - Applicability
§20-38.2 - Investigation
§20-38.3 - Police Processing Duties
§20-38.6 - otions and District ourt procedure
§20-38.7 - Appeal to Superior ourt
§20-138.1 - Impaired Driving
§20-138.2 - Impaired Driving in ommercial ehicle
§20-138.3 - Driving by person less than 21 years old after consuming alcohol or drugs
§20-138.5 - abitual impaired driving
§20-139.1 - Procedures governing chemical analysis; admissibility; evidentiary provisions; controlled - drinking
programs
S M

S

S

.
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e 701.

inion testi on

a

itness.

If the witness is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions
or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his
testimony or the determination of a fact in issue. (1983, c. 701, s. 1.)
e 702. esti on

e

erts.

D

If scientific, technical or other speciali ed knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness ualified as an expert by knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion, or otherwise, if all of the following apply
he testimony is based upon sufficient facts or data.


he testimony is the product of reliable principles and methods.

he witness has applied the principles and methods reliably to the facts of the case.
A
witness, ualified under subsection (a) of this section and with proper foundation,
(a1)
may give expert testimony solely on the issue of impairment and not on the issue of specific alcohol concentration
level relating to the following

he results of a ori ontal Ga e ystagmus ( G ) est when the test is administered by a person who has successfully
completed training in G .

hether a person was under the influence of one or more impairing substances, and the category of such impairing
substance or substances. A witness who has received training and holds a current certification as a Drug ecognition
xpert, issued by the State Department of ealth and uman Services, shall be ualified to give the testimony under
this subdivision.
E
In a medical malpractice action as defined in G.S. 90-21.11, a person shall not give expert testimony on the
appropriate standard of health care as defined in G.S. 90-21.12 unless the person is a licensed health care provider in
this State or another state and meets the following criteria

If the party against whom or on whose behalf the testimony is offered is a specialist, the expert witness must
D
Speciali e in the same specialty as the party against whom or on whose behalf the testimony is offered; or
E
Speciali e in a similar specialty which includes within its specialty the performance of the procedure that is the
subject of the complaint and have prior experience treating similar patients.
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(2)

During the year immediately preceding the date of the occurrence that is the basis for the action, the expert witness
must have devoted a majority of his or her professional time to either or both of the following
he active clinical practice of the same health profession in which the party against whom or on whose behalf the
D
testimony is offered, and if that party is a specialist, the active clinical practice of the same specialty or a similar
specialty which includes within its specialty the performance of the procedure that is the subject of the complaint and
have prior experience treating similar patients; or
(2b) he instruction of students in an accredited health professional school or accredited residency or clinical research
program in the same health profession in which the party against whom or on whose behalf the testimony is offered,
and if that party is a specialist, an accredited health professional school or accredited residency or clinical research
program in the same specialty.
F
otwithstanding subsection (b) of this section, if the party against whom or on whose behalf the testimony is offered
is a general practitioner, the expert witness, during the year immediately preceding the date of the occurrence that is
the basis for the action, must have devoted a majority of his or her professional time to either or both of the following

Active clinical practice as a general practitioner; or

Instruction of students in an accredited health professional school or accredited residency or clinical research
program in the general practice of medicine.
FL
otwithstanding subsection (b) of this section, a physician who ualifies as an expert under subsection (a) of this ule
and who by reason of active clinical practice or instruction of students has knowledge of the applicable standard of
care for nurses, nurse practitioners, certified registered nurse anesthetists, certified registered nurse midwives,
physician assistants, or other medical support staff may give expert testimony in a medical malpractice action with
respect to the standard of care of which he is knowledgeable of nurses, nurse practitioners, certified registered nurse
anesthetists, certified registered nurse midwives, physician assistants licensed under hapter 90 of the General
Statutes, or other medical support staff.
FLL
pon motion by either party, a resident judge of the superior court in the county or judicial district in which the
action is pending may allow expert testimony on the appropriate standard of health care by a witness who does not
meet the re uirements of subsection (b) or (c) of this ule, but who is otherwise ualified as an expert witness, upon a
showing by the movant of extraordinary circumstances and a determination by the court that the motion should be
allowed to serve the ends of justice.
FLLL
In an action alleging medical malpractice, an expert witness shall not testify on a contingency fee basis.
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(g)
(h)

(i)

his section does not limit the power of the trial court to dis ualify an expert witness on grounds other than the
ualifications set forth in this section.
otwithstanding subsection (b) of this section, in a medical malpractice action as defined in G.S. 90-21.11(2)b.
against a hospital, or other health care or medical facility, a person shall not give expert testimony on the appropriate
standard of care as to administrative or other nonclinical issues unless the person has substantial knowledge, by
virtue of his or her training and experience, about the standard of care among hospitals, or health care or medical
facilities, of the same type as the hospital, or health care or medical facility, whose actions or inactions are the subject
of the testimony situated in the same or similar communities at the time of the alleged act giving rise to the cause of
action.
A witness ualified as an expert in accident reconstruction who has performed a reconstruction of a crash, or has
reviewed the report of investigation, with proper foundation may give an opinion as to the speed of a vehicle even if
the witness did not observe the vehicle moving. (1983, c. 701, s. 1; 1995, c. 309, s. 1; 2006-253, s. 6; 2007-493,
s. 5; 2011-283, s. 1.3; 2011-400, s. 4.)
e 70 . ases o o inion testi on

e

erts.

he facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or
made known to him at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in evidence. (1983, c. 701, s. 1.)
e 70 .

inion on

ti ate iss e.

Testimony in the form of an opinion or inference is not objectionable because it embraces an ultimate issue to be decided by
the trier of fact. (1983, c. 701, s. 1.)
e 70 . isc os re o acts or ata n er ing e

ert o inion.

he expert may testify in terms of opinion or inference and give his reasons therefor without prior disclosure of the underlying
facts or data, unless an adverse party re uests otherwise, in which event the expert will be re uired to disclose such
underlying facts or data on direct examination or voir dire before stating the opinion. he expert may in any event be re uired
to disclose the underlying facts or data on cross-examination. here shall be no re uirement that expert testimony be in
response to a hypothetical uestion. (1983, c. 701, s. 1.)
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§ 1 -1
. . i ision o
a co o onitoring s ste s
(a)

(b)

t orrection o t e e art ent o
ic Sa et to esta is reg ations or contin o s
a ent o ees a t orit to ter inate onitoring.

he Division of orrections shall establish regulations for continuous alcohol monitoring systems that are
authori ed for use by the courts as evidence that an offender on probation has abstained from the use of alcohol
for a specified period of time. A continuous alcohol monitoring system is a device that is worn by a person
that can detect, monitor, record, and report the amount of alcohol within the wearer’s system over a continuous
24-hour daily basis. he regulations shall include the procedures for supervision of the offender, collection
and monitoring of the results, and the transmission of the data to the court for consideration by the court.
All courts, including those using continuous alcohol monitoring systems prior to uly 4, 2007, shall comply with
the regulations established by the Department pursuant to this section.
he Secretary, or the Secretary’s designee, shall approve continuous alcohol monitoring systems for use by the courts
SULRUWRWKHLUXVHE\DFRXUWDVHYLGHQFHRIDOFRKRODEVWLQHQFHRUWKHLUXVHDVDFRQGLWLRQRISUREDWLRQ7KH6HFUHWDU\
VKDOOQRWXQUHDVRQDEO\ZLWKKROGDSSURYDORIDFRQWLQXRXVDOFRKROPRQLWRULQJV\VWHPDQGVKDOOFRQVXOWZLWKWKH
'LYLVLRQRI3XUFKDVHDQG&RQWUDFWLQWKH'HSDUWPHQWRI$GPLQLVWUDWLRQWRHQVXUHWKDWSRWHQWLDOYHQGRUVDUHQRW
GLVFULPLQDWHGDJDLQVW
Any fees or costs paid by an offender on probation in order to comply with continuous alcohol monitoring shall
be paid directly to the monitoring provider. A monitoring provider shall not terminate the provision of continuous
alcohol monitoring for nonpayment of fees unless authori ed by the court.

§ 20-1 .2.
ie -consent to c e ica ana sis
re est ana sis.
(a)

an ator re ocation o icense in e ent o re sa rig t o

ri er to

asis for fficer to e uire hemical Analysis; otification of ights. Any person who drives a vehicle on a
highway or public vehicular area thereby gives consent to a chemical analysis if charged with an implied-consent
offense. Any law-enforcement officer who has reasonable grounds to believe that the person charged has
committed the implied-consent offense may obtain a chemical analysis of the person.
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efore any type of chemical analysis is administered the person charged shall be taken before a chemical analyst authori ed to
administer a test of a person’s breath or a law-enforcement officer who is authori ed to administer chemical analysis of the breath,
who shall inform the person orally and also give the person a notice in writing that


ou have been charged with an implied-consent offense. nder the implied-consent law, you can refuse any
test, but your driver’s license will be revoked for one year and could be revoked for a longer period of time under certain
circumstances, and an officer can compel you to be tested under other laws.

epealed by Session aws 2006 253, s. 15, effective December 1, 2006.

he test results, or the fact of your refusal, will be admissible in evidence at trial.

our driving privilege will be revoked immediately for at least 30 days if you refuse any test or the test result is 0.08 or
more, 0.04 or more if you were driving a commercial vehicle, or 0.01 or more if you are under the
age of 21.

After you are released, you may seek your own test in addition to this test.

ou may call an attorney for advice and select a witness to view the testing procedures remaining after the witness arrives,
but the testing may not be delayed for these purposes longer than 30 minutes from the time you are notified of these
rights. ou must take the test at the end of 30 minutes even if you have not contacted an attorney or your witness has not
arrived.
(a1)
eaning of erms.
nder this section, an implied-consent offense is an offense involving impaired driving, a
violation of G.S. 20-141.4(a2), or an alcohol related offense made subject to the procedures of this section. A
person is charged with an offense if the person is arrested for it or if criminal process for the offense has been
issued.
(b)
nconscious Person ay e ested. If a law-enforcement officer has reasonable grounds to believe that a
person has committed an implied-consent offense, and the person is unconscious or otherwise in a condition that
makes the person incapable of refusal, the law-enforcement officer may direct the taking of a blood sample or may
direct the administration of any other chemical analysis that may be effectively performed. In this instance the
notification of rights set out in subsection (a) and the re uest re uired by subsection (c) are not necessary.
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(c)

(c1)







e uest to Submit to hemical Analysis. A law-enforcement officer or chemical analyst shall designate the type
of test or tests to be given and may re uest the person charged to submit to the type of chemical analysis
designated. If the person charged willfully refuses to submit to that chemical analysis, none may be given
under the provisions of this section, but the refusal does not preclude testing under other applicable
procedures of law.
Procedure for eporting esults and efusal to Division.
henever a person refuses to submit to a chemical
analysis, a person has an alcohol concentration of 0.15 or more, or a person’s drivers license has an
alcohol concentration restriction and the results of the chemical analysis establish a violation of
the restriction, the law-enforcement officer and the chemical analyst shall without unnecessary delay go before an
official authori ed to administer oaths and execute an affidavit(s) stating that
he person was charged with an implied-consent offense or had an alcohol concentration restriction on the drivers
license;
A law-enforcement officer had reasonable grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the drivers license;
hether the implied-consent offense charged involved death or critical injury to another person, if the person
willfully refused to submit to chemical analysis;
he person was notified of the rights in subsection (a); and
he results of any tests given or that the person willfully refused to submit to a chemical analysis.
If the person’s drivers license has an alcohol concentration restriction, pursuant to G.S. 20-19(c3), and an officer has
reasonable grounds to believe the person has violated a provision of that restriction other than violation of the alcohol
concentration level, the officer and chemical analyst shall complete the applicable sections of the affidavit and indicate
the restriction which was violated. he officer shall immediately mail the affidavit(s) to the Division. If the officer is also
the chemical analyst who has notified the person of the rights under subsection(a), the officer may perform alone the
duties of this subsection.

(d)

onse uences of efusal; ight to earing before Division; Issues.
pon receipt of a properly executed affidavit
re uired by subsection (c1), the Division shall expeditiously notify the person charged that the person’s license
to drive is revoked for 12-months, effective on the tenth calendar day after the mailing of the revocation order
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unless, before the effective date of the order, the person re uests in writing a hearing before the Division. xcept
for the time referred to in G.S. 20-16.5, if the person shows to the satisfaction of the Division that his or her
license was surrendered to the court, and remained in the court’s possession, then the Division shall credit the amount
of time for which the license was in the possession of the court against the 12-month revocation period re uired
by this subsection. If the person properly re uests a hearing, the person retains his or her license, unless it is
revoked under some other provision of law, until the hearing is held, the person withdraws the re uest, or the person
fails to appear at a scheduled hearing. he hearing officer may subpoena any witnesses or documents that the hearing
officer deems necessary. he person may re uest the hearing officer to subpoena the charging officer, the chemical
analyst, or both to appear at the hearing if the person makes the re uest in writing at least three days before the
hearing. he person may subpoena any other witness whom the person deems necessary, and the provisions of
G.S. 1A-1, ule 45, apply to the issuance and service of all subpoenas issued under the authority of this section. he
hearing officer is authori ed to administer oaths to witnesses appearing at the hearing. he hearing shall be
conducted in the county where the charge was brought, and shall be limited to consideration of whether
(1)
(2)
(3)
(4)
(5)

he person was charged with an implied-consent offense or the driver had an alcohol concentration restriction on
the drivers license pursuant to G.S. 20-19;
A law-enforcement officer had reasonable grounds to believe that the person had committed an implied-consent
offense or violated the alcohol concentration restriction on the drivers license;
he implied-consent offense charged involved death or critical injury to another person, if this allegation is in the
affidavit;
he person was notified of the person’s rights as re uired by subsection (a); and
he person willfully refused to submit to a chemical analysis.
If the Division finds that the conditions specified in this subsection are met, it shall order the revocation sustained. If
the Division finds that any of the conditions (1), (2), (4), or (5) is not met, it shall rescind the revocation. If it finds that
condition (3) is alleged in the affidavit but is not met, it shall order the revocation sustained if that is the only condition
that is not met; in this instance subsection (d1) does not apply to that revocation. If the revocation is sustained, the
person shall surrender his or her license immediately upon notification by the Division.

(d1)

onse uences of efusal in ase Involving Death or ritical Injury.

If the refusal occurred in a case involving death
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or critical injury to another person, no limited driving privilege may be issued. he 12-month revocation begins only
after all other periods of revocation have terminated unless the person’s license is revoked under G.S. 20-28, 2028.1, 20-19(d), or 20-19(e). If the revocation is based on those sections, the revocation under this subsection begins
at the time and in the manner specified in subsection (d) for revocations under this section. owever, the person’s
eligibility for a hearing to determine if the revocation under those sections should be rescinded is postponed for one
year from the date on which the person would otherwise have been eligible for the hearing. If the person’s driver’s
license is again revoked while the 12-month revocation under this subsection is in effect, that revocation, whether
imposed by a court or by the Division, may only take effect after the period of revocation under this subsection has
terminated.
(e)

ight to earing in Superior ourt. If the revocation for a willful refusal is sustained after the hearing, the person
whose license has been revoked has the right to file a petition in the superior court district or set of districts defined
in G.S. 7A-41.1, where the charges were made, within 30 days thereafter for a hearing on the record. he superior
court review shall be limited to whether there is sufficient evidence in the record to support the ommissioner’s
findings of fact and whether the conclusions of law are supported by the findings of fact and whether the
ommissioner committed an error of law in revoking the license.
(e1)
imited Driving Privilege after Six onths in ertain Instances. A person whose driver’s license has been revoked
under this section may apply for and a judge authori ed to do so by this subsection may issue a limited driving
privilege if

At the time of the refusal the person held either a valid drivers license or a license that had been expired for less than
one year;

At the time of the refusal, the person had not within the preceding seven years been convicted of an offense involving
impaired driving;

At the time of the refusal, the person had not in the preceding seven years willfully refused to submit to a chemical
analysis under this section;

he implied-consent offense charged did not involve death or critical injury to another person;

he underlying charge for which the defendant was re uested to submit to a chemical analysis has been finally
disposed of
(5a)
ther than by conviction; or
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(5b)
(6)
(7)
(8)

I

J
K
L

y a conviction of impaired driving under G.S. 20-138.1, at a punishment level authori ing issuance of a limited
driving privilege under G.S. 20-179.3(b), and the defendant has complied with at least one of the
mandatory conditions of probation listed for the punishment level under which the defendant was sentenced;
Subse uent to the refusal the person has had no unresolved pending charges for or additional convictions of an
offense involving impaired driving;
he person’s license has been revoked for at least six months for the refusal; and
The person has obtained a substance abuse assessment from a mental health facility and successfully completed any
recommended training or treatment program.
xcept as modified in this subsection, the provisions of G.S. 20-179.3 relating to the procedure for application and
conduct of the hearing and the restrictions re uired or authori ed to be included in the limited driving privilege apply to
applications under this subsection. If the case was finally disposed of in the district court, the hearing shall be
conducted in the district court district as defined in G.S. 7A-133 in which the refusal occurred by a district court judge.
If the case was finally disposed of in the superior court, the hearing shall be conducted in the superior court district or
set of districts as defined in G.S. 7A-41.1 in which the refusal occurred by a superior court judge. A limited driving
privilege issued under this section authori es a person to drive if the person’s license is revoked solely under this
section or solely under this section and G.S. 20-17(2). If the person’s license is revoked for any other reason, the
limited driving privilege is invalid.
otice to ther States as to onresidents.
hen it has been finally determined under the procedures of this section
that a nonresident’s privilege to drive a motor vehicle in this State has been revoked, the Division shall give information
in writing of the action taken to the motor vehicle administrator of the state of the person’s residence and of any state in
which the person has a license.
epealed by Session aws 1973, c. 914.
epealed by Session aws 1979, c. 423, s. 2.
ight to hemical Analysis before Arrest or harge. A person stopped or uestioned by a law-enforcement officer who is
investigating whether the person may have committed an implied-consent offense may re uest
the administration of a chemical analysis before any arrest or other charge is made for the offense. pon this re uest,
the officer shall afford the person the opportunity to have a chemical analysis of his or her breath, if available,
in accordance with the procedures re uired by G.S. 20-139.1(b). he re uest constitutes the person’s consent to be
transported by the law-enforcement officer to the place where the chemical analysis is to be administered. efore the
chemical analysis is made, the person shall confirm the re uest in writing and shall be notified
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hat the test results will be admissible in evidence and may be used against you in any implied-consent offense that
may arise;
our driving privilege will be revoked immediately for at least 30 days if the test result is 0.08 or more, 0.04 or more if
you were driving a commercial vehicle, or 0.01 or more if you are under the age of 21.
hat if you fail to comply fully with the test procedures, the officer may charge you with any offense for which the officer
has probable cause, and if you are charged with an implied-consent offense, your refusal to submit to
the testing re uired as a result of that charge would result in revocation of your driving privilege. he results of the
chemical analysis are admissible in evidence in any proceeding in which they are relevant.

§ 20-1 . . co o screening tests re ire o certain ri ers a
o ea t an
an Ser ices se o test res ts or re sa .
D

D
E


ro a o test e ices an

anner o

se

e art ent

hen Alcohol Screening est ay e e uired; ot an Arrest. A law-enforcement officer may re uire the driver of a
vehicle to submit to an alcohol screening test within a relevant time after the driving if the officer has
easonable grounds to believe that the driver has consumed alcohol and has
ommitted a moving traffic violation; or
een involved in an accident or collision; or
An articulable and reasonable suspicion that the driver has committed an implied-consent offense under G.S.
16.2, and the driver has been lawfully stopped for a driver’s license check or otherwise lawfully stopped or lawfully
encountered by the officer in the course of the performance of the officer’s duties.

e uiring a driver to submit to an alcohol screening test in accordance with this section does not in itself constitute an arrest.
(b)

(c)

Approval of Screening Devices and anner of se.
he Department of ealth and uman Services is directed to
examine and approve devices suitable for use by law-enforcement officers in making on-the-scene tests of drivers for
alcohol concentration. or each alcohol screening device or class of devices approved, the Department must
adopt regulations governing the manner of use of the device. or any alcohol screening device that tests the breath
of a driver, the Department is directed to specify in its regulations the shortest feasible minimum waiting period that
does not produce an unacceptably high number of false positive test results.
ests ust e ade with Approved Devices and in Approved anner.
o screening test for alcohol concentration is
a valid one under this section unless the device used is one approved by the Department and the screening test is
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G




GL

conducted in accordance with the applicable regulations of the Department as to the manner of its use.
se of Screening est esults or efusal by fficer.
he fact that a driver showed a positive or negative result on an
alcohol screening test, but not the actual alcohol concentration result, or a driver’s refusal to submit may be used by
a law-enforcement officer, is admissible in a court, or may also be used by an administrative agency in determining if
there are reasonable grounds for believing
hat the driver has committed an implied-consent offense under G.S. 20-16.2; and
hat the driver had consumed alcohol and that the driver had in his or her body previously consumed alcohol, but not
to prove a particular alcohol concentration. egative results on the alcohol screening test may be used in factually
appropriate cases by the officer, a court, or an administrative agency in determining whether a person’s alleged
impairment is caused by an impairing substance other than alcohol.
20-1 .

.

ec ing stations an roa

oc s.

D

A law-enforcement agency may conduct checking stations to determine compliance with the provisions of this hapter. If
the agency is conducting a checking station for the purposes of determining compliance with this hapter, it must

epealed by Session aws 2006 253, s. 4, effective December 1, 2006.
D
A pattern designated by a law-enforcement agency pursuant to subsection (a) of this section shall not be based on
a particular vehicle type, except that the pattern my designate any type of commercial motor vehicle as defined in G.S.
20-4.01(3d). he provisions of this subsection shall apply to this hapter only and are not to be construed to restrict
any other type of checkpoint or roadblock which is lawful and meets the re uirements of subsection (c) of this section.
(2)
Designate in advance the pattern both for stopping vehicles and for re uesting drivers that are stopped to produce
drivers license, registration, or insurance information.
D  perate under a written policy that provides guidelines for the pattern, which need not be in writing. he policy may
be either the agency’s own policy, or if the agency does not have a written policy, it may be the policy of another lawenforcement agency, and may include contingency provisions for altering either pattern if actual traffic conditions are
different from those anticipated, but no individual officer may be given discretion as to which vehicle is stopped or, of the
vehicles stopped, which driver is re uested to produce drivers license, registration, or insurance information. If officers
of a law-enforcement agency are operating under another agency’s policy, it must be stated in writing.
(3)
Advise the public that an authori ed checking station is being operated by having, at a minimum, one law-enforcement
vehicle with its blue light in operation during the conducting of the checking station.
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(b)

(c)
(d)

An officer who determines there is a reasonable suspicion that an occupant has violated a provision of this hapter,
or any other provision of law, may detain the driver to further investigate in accordance with law. he operator of any
vehicle stopped at a checking station established under this subsection may be re uested to submit to an alcohol
screening test under G.S. 20-16.3 if during the course of the stop the officer determines the driver had previously
consumed alcohol or has an open container of alcoholic beverage in the vehicle. he officer so re uesting
shall consider the results of any alcohol screening test or the driver’s refusal in determining if there
is reasonable suspicion to investigate further.
aw-enforcement agencies may conduct any type of checking station or roadblock as long as it is established and
operated in accordance with the provisions of the nited States onstitution and the onstitution of orth arolina.
he placement of checkpoints should be random or statistically indicated, and agencies shall avoid placing
checkpoints repeatedly in the same location or proximity. his subsection shall not be grounds for a motion to
suppress or a defense to any offense arising out of the operation of a checking station.

§ 20-1 . .
D







e iate ci i icense re ocation or certain ersons c arge

it i

ie -consent o enses.

Definitions. As used in this section the following words and phrases have the following meanings
aw- nforcement fficer. As described in G.S. 20-16.2(a1).
lerk. As defined in G.S. 15A-101(2).
udicial fficial. As defined in G.S. 15A-101(5).
evocation eport. A sworn statement by a law-enforcement officer and a chemical analyst containing facts
indicating that the conditions of subsection (b) have been met, and whether the person has a pending offense for
which the person’s license had been or is revoked under this section. hen one chemical analyst analy es a person’s
blood and another chemical analyst informs a person of his rights and responsibilities under G.S. 20-16.2, the report
must include the statements of both analysts.
Surrender of a Driver’s icense.
he act of turning over to a court or a law-enforcement officer the person’s most
recent, valid driver’s license or learner’s permit issued by the Division or by a similar agency in another jurisdiction, or
a limited driving privilege issued by a orth arolina court. A person who is validly licensed but who is unable to locate
his license card may file an affidavit with the clerk setting out facts that indicate that he is unable to locate his license
card and that he is validly licensed; the filing of the affidavit constitutes a surrender of the person’s license.


PowersCaroSpiralQRG_6-7-19.indd 61

6/25/19 10:01 AM

E

evocations for Persons ho efuse hemical Analyses or ho Are harged ith ertain Implied- onsent ffenses.
A person’s driver’s license is subject to revocation under this section if

A law-enforcement officer has reasonable grounds to believe that the person has committed an offense subject to
the implied-consent provisions of G.S. 20-16.2;

he person is charged with that offense as provided in G.S. 20-16.2(a);

he law-enforcement officer and the chemical analyst comply with the procedures of G.S. 20-16.2 and G.S.
20-139.1 in re uiring the person’s submission to or procuring a chemical analysis; and

he person
(4a)
Willfully refuses to submit to the chemical analysis;
(4b)
as an alcohol concentration of 0.08 or more within a relevant time after the driving;
(4c)
as an alcohol concentration of 0.04 or more at any relevant time after the driving of a commercial motor vehicle; or
(4d)
as any alcohol concentration at any relevant time after the driving and the person is under 21 years of age.
(b1)
Precharge est esults as asis for evocation.
otwithstanding the provisions of subsection (b), a person’s driver’s
license is subject to revocation under this section if

he person re uests a precharge chemical analysis pursuant to G.S. 20-16.2(i); and

he person has
D  An alcohol concentration of 0.08 or more at any relevant time after driving;
E
 An alcohol concentration of 0.04 or more at any relevant time after driving a commercial motor vehicle; or
F
Any alcohol concentration at any relevant time after driving and the person is under 21 years of age; and

he person is charged with an implied-consent offense.
F
Duty of aw- nforcement fficers and hemical Analysts to eport to udicial fficials. If a person’s driver’s license is
subject to revocation under this section, the law-enforcement officer and the chemical analyst must execute a
revocation report. If the person has refused to submit to a chemical analysis, a copy of the affidavit to be submitted to
the Division under G.S. 20-16.2(c) may be substituted for the revocation report if it contains the information re uired by
this section. It is the specific duty of the law-enforcement officer to make sure that the report is expeditiously filed with a
judicial official as re uired by this section.
G
hich udicial fficial ust eceive eport.
he judicial official with whom the revocation report must be filed is

he judicial official conducting the initial appearance on the underlying criminal charge if
D
o revocation report has previously been filed; and
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(1b)

H

I

At the time of the initial appearance the results of the chemical analysis, if administered, or the reports indicating a
refusal, are available.

Procedure if eport iled with udicial fficial hen Person Is Present. If a properly executed revocation report
concerning a person is filed with a judicial official when the person is present before that official, the judicial official
shall, after completing any other proceedings involving the person, determine whether there is probable cause to
believe that each of the conditions of subsection (b) has been met. If he determines that there is such probable
cause, he shall enter an order revoking the person’s driver’s license for the period re uired in this subsection. he
judicial official shall order the person to surrender his license and if necessary may order a law-enforcement officer to
sei e the license. he judicial official shall give the person a copy of the revocation order. In addition to setting it out
in the order the judicial official shall personally inform the person of his right to a hearing as specified in subsection
(g), and that his license remains revoked pending the hearing. he revocation under this subsection begins at the time
the revocation order is issued and continues until the person’s license has been surrendered for the period specified
in this subsection, and the person has paid the applicable costs. he period of revocation is 30 days, if there are no
pending offenses for which the person’s license had been or is revoked under this section. If at the time of the
current offense, the person has one or more pending offenses for which his license had been or is revoked under this
section, the revocation shall remain in effect until a final judgment, including all appeals, has been entered for the
current offense and for all pending offenses. In no event, may the period of revocation under this subsection be less
than 30 days. If within five working days of the effective date of the order, the person does not surrender his license
or demonstrate that he is not currently licensed, the clerk shall immediately issue a pick-up order. he pick-up order
shall be issued to a member of a local law-enforcement agency if the law-enforcement officer was employed by the
agency at the time of the charge and the person resides in or is present in the agency’s territorial jurisdiction. In all
other cases, the pick-up order shall be issued to an officer or inspector of the Division. A pick-up order issued
pursuant to this section is to be served in accordance with G.S. 20- 29 as if the order had been issued by the Division.
Procedure if eport iled with lerk of ourt hen Person ot Present.
hen a clerk receives a properly executed
report under subdivision (d)(3) and the person named in the revocation report is not present before the clerk,
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(1)
(2)
(3)
(3a)
(3b)
(3c)
(3d)

the clerk shall determine whether there is probable cause to believe that each of the conditions of subsection (b) has
been met. or purposes of this subsection, a properly executed report under subdivision (d)(3) may include a sworn
statement by the law-enforcement officer along with an affidavit received directly by the lerk from the chemical
analyst. If he determines that there is such probable cause, he shall mail to the person a revocation order by first-class
mail. he order shall direct that the person on or before the effective date of the order either surrender his license to
the clerk or appear before the clerk and demonstrate that he is not currently licensed, and the order shall inform the
person of the time and effective date of the revocation and of its duration, of his right to a hearing as specified in
subsection (g), and that the revocation remains in effect pending the hearing. evocation orders mailed under this
subsection become effective on the fourth day after the order is deposited in the nited States mail. If within five
working days of the effective date of the order, the person does not surrender his license to the clerk or appear
before the clerk to demonstrate that he is not currently licensed, the clerk shall immediately issue a pick-up order.
he pick-up order shall be issued and served in the same manner as specified in subsection (e) for pick-up orders
issued pursuant to that subsection. A revocation under this subsection begins at the date specified in the order and
continues until the person’s license has been revoked for the period specified in this subsection and the person has
paid the applicable costs. If the person has no pending offenses for which his license had been or is revoked under
this section, the period of revocation under this subsection is
hirty-days from the time the person surrenders his license to the court, if the surrender occurs within five working
days of the effective date of the order; or
hirty-days after the person appears before the clerk and demonstrates that he is not currently licensed to drive, if the
appearance occurs within five working days of the effective date of the revocation order; or
orty-five days from the time
he person’s drivers license is picked up by a law-enforcement officer following service of a pick-up order; or
he person demonstrates to a law-enforcement officer who has a pick-up order for his license that he is not currently
licensed; or
he person’s drivers license is surrendered to the court if the surrender occurs more than five working days after the
effective date of the revocation order; or
he person appears before the clerk to demonstrate that he is not currently licensed, if he appears more than five
working days after the effective date of the revocation order.
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If at the time of the current offense, the person has one or more pending offenses for which his license had been or is
revoked under this section, the revocation shall remain in effect until a final judgment, including all appeals, has been
entered for the current offense and for all pending offenses. In no event may the period of revocation for the current
offense be less than the applicable period of revocation in subdivision (1), (2), or (3) of this subsection. hen a pick-up
order is issued, it shall inform the person of his right to a hearing as specified in subsection (g), and that the revocation
remains in effect pending the hearing. An officer serving a pick-up order under this subsection shall return the order to
the court indicating the date it was served or that he was unable to serve the order. If the license was surrendered, the
officer serving the order shall deposit it with the clerk within three days of the surrender.
(g)

earing before agistrate or udge if Person ontests alidity of evocation. A person whose license is revoked under
this section may re uest in writing a hearing to contest the validity of the revocation. he re uest may be made at the
time of the person’s initial appearance, or within 10 days of the effective date of the revocation to the clerk or a
magistrate designated by the clerk, and may specifically re uest that the hearing be conducted by a district court judge.
he Administrative ffice of the ourts must develop a hearing re uest form for any person re uesting a hearing. nless
a district court judge is re uested, the hearing must be conducted within the county by a magistrate assigned by the
chief district court judge to conduct such hearings. If the person re uests that a district court judge hold the hearing,
the hearing must be conducted within the district court district as defined in G.S. 7A-133 by a district court judge
assigned to conduct such hearings. he revocation remains in effect pending the hearing, but the hearing must be held
within three working days following the re uest if the hearing is before a magistrate or within five working days if the
hearing is before a district court judge. he re uest for the hearing must specify the grounds upon which the validity of
the revocation is challenged and the hearing must be limited to the grounds specified in the re uest. A witness may
submit his evidence by affidavit unless he is subpoenaed to appear. Any person who appears and testifies is subject
to uestioning by the judicial official conducting the hearing, and the judicial official may adjourn the hearing to seek
additional evidence if he is not satisfied with the accuracy or completeness of evidence. he person contesting the
validity of the revocation may, but is not re uired to, testify in his own behalf. nless contested by the person re uesting
the hearing, the judicial official may accept as true any matter stated in the revocation report. If any relevant condition
under subsection (b) is contested, the judicial official must find by the greater weight of the evidence that the condition
was met in order to sustain the revocation. At the conclusion of the hearing the judicial official must enter an order
sustaining or rescinding the revocation. he judicial official’s findings are without prejudice to the person contesting the
revocation and to any other potential party as to any other proceedings, civil or criminal, that may involve facts
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bearing upon the conditions in subsection (b) considered by the judicial official. he decision of the judicial official is
final and may not be appealed in the General ourt of ustice. If the hearing is not held and completed within three
working days of the written re uest for a hearing before a magistrate or within five working days of the written re uest
for a hearing before a district court judge, the judicial official must enter an order rescinding the revocation, unless the
person contesting the revocation contributed to the delay in completing the hearing. If the person re uesting the
hearing fails to appear at the hearing or any rescheduling thereof after having been properly notified, he forfeits his
right to a hearing.
eturn of icense. After the applicable period of revocation under this section, or if the magistrate or judge orders
the revocation rescinded, the person whose license was revoked may apply to the clerk for return of his surrendered
license. nless the clerk finds that the person is not eligible to use the surrendered license, he must return it if
he applicable period of revocation has passed and the person has tendered payment for the costs under subsection
(j); or
he magistrate or judge has ordered the revocation rescinded.
If the license has expired, he may return it to the person with a caution that it is no longer valid. therwise, if the
person is not eligible to use the license and the license was issued by the Division or in another state, the clerk must
mail it to the Division. If the person has surrendered his copy of a limited driving privilege and he is no longer eligible
to use it, the clerk must make a record that he has withheld the limited driving privilege and forward that record to
the clerk in the county in which the limited driving privilege was issued for filing in the case file. If the person’s license
is revoked under this section and under another section of this hapter, the clerk must surrender the license to the
Division if the revocation under this section can terminate before the other revocation; in such cases, the costs
re uired by subsection (j) must still be paid before the revocation under this section is terminated.

(i)

(j)

ffect of evocations. A revocation under this section revokes a person’s privilege to drive in orth arolina
whatever the source of his authori ation to drive. evocations under this section are independent of and run
concurrently with any other revocations. o court imposing a period of revocation following conviction of an offense
involving impaired driving may give credit for any period of revocation imposed under this section. A person whose
license is revoked pursuant to this section is not eligible to receive a limited driving privilege except as specifically
authori ed by G.S. 20-16.5(p).
osts.
nless the magistrate or judge orders the revocation rescinded, a person whose license is revoked under this
section must pay a fee of one hundred dollars ( 100.00) as costs for the action before the person’s license may be
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returned under subsection (h) of this section. ifty percent (50 ) of the costs collected under this section shall be
credited to the General und. wenty five percent (25 ) of the costs collected under this section shall be used to
fund a statewide chemical alcohol testing program administered by the Injury ontrol Section of the Department of
ealth and uman Services. he remaining twenty five percent (25 ) of the costs collected under this section shall
be remitted to the county for the sole purpose of reimbursing the county for jail expenses incurred due to enforcement
of the impaired driving laws.
eport to Division.
xcept as provided below, the clerk shall mail a report to the Division
If the license is revoked indefinitely, within 10 working days of the revocation of the license; and
In all cases, within 10 working days of the return of a license under this section or of the termination of a revocation of
the driving privilege of a person not currently licensed.
he report shall identify the person whose license has been revoked, specify the date on which his license was
revoked, and indicate whether the license has been returned. he report must also provide, if applicable, whether the
license is revoked indefinitely. o report need be made to the Division, however, if there was a surrender of the
driver’s license issued by the Division, a 30-day minimum revocation was imposed, and the license was properly
returned to the person under subsection (h) within five working days after the 30-day period had elapsed.

(l)
P
Q




estoration ee for nlicensed Persons. If a person whose license is revoked under this section has no valid license,
he must pay the restoration fee re uired by G.S. 20-7 before he may apply for a license from the Division.
odification of evocation rder. Any judicial official presiding over a proceeding under this section may issue a
modified order if he determines that an inappropriate order has been issued.
xception for evoked icenses.
otwithstanding any other provision of this section, if the judicial official re uired
to issue a revocation order under this section determines that the person whose license is subject to revocation under
subsection (b)
as a currently revoked driver’s license;
as no limited driving privilege; and
ill not become eligible for restoration of his license or for a limited driving privilege during the period of revocation
re uired by this section, the judicial official need not issue a revocation order under this section. In this event the
judicial official must file in the records of the civil proceeding a copy of any documentary evidence and set out
in writing all other evidence on which he relies in making his determination.
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Designation of Proceedings. Proceedings under this section are civil actions, and must be identified by the caption
In the atter of
and filed as directed by the Administrative ffice of the ourts.
imited Driving Privilege. A person whose drivers license has been revoked for a specified period of 30 or 45 days
under this section may apply for a limited driving privilege if
At the time of the alleged offense the person held either a valid drivers license or a license that had been expired for
less than one year;
Does not have an unresolved pending charge involving impaired driving except the charge for which the license is
currently revoked under this section or additional convictions of an offense involving impaired driving since being
charged for the violation for which the license is currently revoked under this section;
he person’s license has been revoked for at least 10 days if the revocation is for 30 days or 30 days if the
revocation is for 45 days; and
The person has obtained a substance abuse assessment from a mental health facility and registers for and agrees to
participate in any recommended training or treatment program.

A person whose license has been indefinitely revoked under this section may, after completion of 30 days under
subsection (e) or the applicable period of time under subdivision (1), (2), or (3) of subsection (f), apply for a limited
driving privilege. In the case of an indefinite revocation, a judge of the division in which the current offense is pending
may issue the limited driving privilege only if the privilege is necessary to overcome undue hardship and the person
meets the eligibility re uirements of G.S. 20-179.3, except that the re uirements in G.S. 20-179.3(b)(1)c. and G.S.
20-179.3(e) shall not apply. xcept as modified in this subsection, the provisions of G.S. 20-179.3 relating to the
procedure for application and conduct of the hearing and the restrictions re uired or authori ed to be included in the
limited driving privilege apply to applications under this subsection. Any district court judge authori ed to hold court in
the judicial district is authori ed to issue such a limited driving privilege. A limited driving privilege issued under this
section authori es a person to drive if the person’s license is revoked solely under this section. If the person’s license
is revoked for any other reason, the limited driving privilege is invalid.
 0DQGDWRU\UHYRFDWLRQRIOLFHQVHE\'LYLVLRQ
D


he Division shall forthwith revoke the license of any driver upon receiving a record of the driver’s conviction for any of
the following offenses
anslaughter (or negligent homicide) resulting from the operation of a motor vehicle.
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(2)
ither of the following impaired driving offenses
(2a) Impaired driving under G.S. 20-138.1.
(2b) Impaired driving under G.S. 20-138.2, if the driver’s alcohol concentration level was .06 or higher. or the purposes of
this sub subdivision, the driver’s alcohol concentration level result, obtained by chemical analysis, shall be conclusive
and is not subject to modification by any party, with or without approval by the court.
(3)
Any felony in the commission of which a motor vehicle is used.
(4)
ailure to stop and render aid in violation of G.S. 20-166(a) or (b).
(5)
Perjury or the making of a false affidavit or statement under oath to the Division under this Article or under any other
law relating to the ownership of motor vehicles.
(6)
onviction, within a period of 12 months, of (i) two charges of reckless driving, (ii) two charges of aggressive driving,
or (iii) one or more charges of reckless driving and one or more charges of aggressive driving.
(7)
onviction upon one charge of aggressive driving or reckless driving while engaged in the illegal transportation
intoxicants for the purpose of sale.

Any offense set forth under G.S. 20-141.4.

epealed by Session aws 1997-443, s. 19.26(b).

onviction of assault with a motor vehicle.
 A second or subse uent conviction of transporting an open container of alcoholic beverage under G.S. 20-138.7.
 A second or subse uent conviction, as defined in
 A conviction of driving a school bus, school activity bus, or child care vehicle after consuming alcohol under G.S. 138.2 .
 A conviction of malicious use of an explosive or incendiary device to damage property (G.S. 14-49(b) and
 A second or subse uent conviction of larceny of motor fuel under
E
 n the basis of information provided by the child support enforcement agency or the clerk of court, the Division shall
E
(QVXUHWKDWQROLFHQVHRUULJKWWRRSHUDWHDPRWRUYHKLFOHXQGHUWKLV&KDSWHULVUHQHZHGRULVVXHGWRDQREOLJHUZKR
LVGHOLQTXHQWLQPDNLQJFKLOGVXSSRUWSD\PHQWVZKHQDFRXUWRIUHFRUGKDVLVVXHGDUHYRFDWLRQRUGHUSXUVXDQWWR*6
 RU*6RU
F
5HYRNHWKHGULYHUVOLFHQVHRIDQ\SHUVRQZKRKDVZLOOIXOO\IDLOHGWRFRPSOHWHFRXUWRUGHUHGFRPPXQLW\VHUYLFHDQG
DFRXUWKDVLVVXHGDUHYRFDWLRQRUGHU7KLVUHYRFDWLRQVKDOOFRQWLQXHXQWLOWKH'LYLVLRQUHFHLYHVFHUWLILFDWLRQIURPWKH
FOHUNRIFRXUWWKDWWKHSHUVRQKDVFRPSOHWHGWKHFRXUWRUGHUHGFRPPXQLW\VHUYLFH1RSHUVRQZKRVHGULYHUVOLFHQVH
LVUHYRNHGSXUVXDQWWRWKLVVXEGLYLVLRQVKDOOEHHQWLWOHGWRDQ\RWKHUKHDULQJEHIRUHWKH'LYLVLRQDVDUHVXOWRIWKLV
UHYRFDWLRQ
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§ 20-

.1.

ica i it .

he procedures set forth in this Article shall be followed for the investigation and processing of an implied-consent offense as
defined in G.S. 20-16.2. he trial procedures shall apply to any implied-consent offense litigated in the District ourt Division.
(2006-253, s. 5.)
§ 20-

.2. n estigation.

A law enforcement officer who is investigating an implied-consent offense or a vehicle crash that occurred in the officer’s
territorial jurisdiction is authori ed to investigate and seek evidence of the driver’s impairment anywhere in-state or out-ofstate, and to make arrests at any place within the State. (2006-253, s. 5.)
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§ 20-

. . o ice rocessing

ties.

pon the arrest of a person, with or without a warrant, but not necessarily in the order listed, a law enforcement officer
 Shall inform the person arrested of the charges or a cause for the arrest.
 ay take the person arrested to any place within the State for one or more chemical analyses at the re uest of any law
enforcement officer and for any evaluation by a law enforcement officer, medical professional, or other person to determine
the extent or cause of the person’s impairment.
 ay take the person arrested to some other place within the State for the purpose of having the person identified, to
complete a crash report, or for any other lawful purpose.
 ay take photographs and fingerprints in accordance with G.S. 15A-502.
 Shall take the person arrested before a judicial official for an initial appearance after completion of all investigatory
procedures, crash reports, chemical analyses, and other procedures provided for in this section.(2006-253, s. 5.)
§ 20-

. . Motions an

D

he Defendant may move to suppress evidence or dismiss charges only prior to trial, except the defendant may move to
dismiss the charges for insufficient evidence at the close of the State’s evidence and at
the close of all of the evidence without prior notice. If, during the course of the trial, the defendant discovers facts not
previously known, a motion to suppress or dismiss may be made during the trial.
pon a motion to suppress or dismiss the charges, other than at the close of the State’s evidence or at the close of all the
evidence, the State shall be granted reasonable time to procure witnesses or evidence and to conduct research re uired to
defend against the motion.
he judge shall summarily grant the motion to suppress evidence if the State stipulates that the evidence sought to be
suppressed will not be offered in evidence in any criminal action or proceeding against the defendant.
he judge may summarily deny the motion to suppress evidence if the defendant failed to make the motion pretrial when
all material facts were known to the defendant.
If the motion is not determined summarily, the judge shall make the determination after a hearing and finding of facts.
estimony at the hearing shall be under oath.
he judge shall set forth in writing the findings of fact and conclusions of law and preliminarily indicate whether the motion
should be granted or denied. If the judge preliminarily indicates the motion should be granted, the judge shall not enter a
final judgment on the motion until after the State has appealed to superior court or has indicated it does not intend to
appeal. (2006-253, s. 5.)

E
F
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§ 20-

.7.

D

The State may appeal to superior court any district court preliminary determination granting a motion to suppress
or dismiss. If there is a dispute about the findings of fact, the superior court shall not be bound by the findings of
the district court but shall determine the matter de novo. Any further appeal shall be governed by Article 90 of
hapter 15A of the General Statutes.
The defendant may not appeal a denial of a pretrial motion to suppress or to dismiss but may appeal upon
conviction as provided by law.
otwithstanding the provisions of G.S. 15A-1431, for any implied-consent offense that is first tried in district court
and that is appealed to superior court by the defendant for a trial de novo as a result of a conviction, when an
appeal is withdrawn or a case is remanded back to district court, the sentence imposed by the district court is
vacated and the district court shall hold a new sentencing hearing and shall consider any new convictions unless
one of the following conditions is met
If the appeal is withdrawn pursuant to G.S. 15A-1431(c), the prosecutor has certified to the clerk, in writing, that
the prosecutor has no new sentencing factors to offer the court.
If the appeal is withdrawn and remanded pursuant to G.S 15A-1431(g), the prosecutor has certified to the clerk, in
writing, that the prosecutor has no new sentencing factors to offer the court.
If the appeal is withdrawn and remanded pursuant to G.S. 15A-1341(h), the prosecutor has certified to the clerk, in
writing, that the prosecutor consents to the withdrawal and remand and has no new sentencing factors to offer the
court.
ollowing a new sentencing hearing in district court pursuant to subsection (c) of this section, a defendant has
a right of appeal to the superior court only if
he sentence is based upon additional facts considered by the district court that were not
considered in the previously vacated sentence, and
he defendant would be entitled to a jury determination of those facts pursuant to G.S. 20-179.
A defendant who has a right of appeal under this subsection, gives notice of appeal, and subse uently
withdraws the appeal shall have the sentence imposed by the district court reinstated by the district
court as a final judgment that is not subject to further appeal. (2006-253, s. 5; 2007-493, s. 9; 2008-187, s. 10.)
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§ 20-1
D



(a1)
(b)
(b1)
(c)
(d)
(e)
§ 20-1
D


.1.

aire

ri ing.

ffense. A person commits the offense of impaired driving if he drives any vehicle upon any highway, any street, or
any public vehicular area within this State
hile under the influence of an impairing substance; or
After having consumed sufficient alcohol that he has, at any relevant time after the driving, an alcohol concentration
of 0.08 or more. he results of a chemical analysis shall be deemed sufficient evidence to prove a person’s alcohol
concentration; or
ith any amount of a Schedule I controlled substance, as listed in G.S. 90-89, or its metabolites in his blood or urine.
A person who has submitted to a chemical analysis of a blood sample, pursuant to G.S. 20-139.1(d), may use the
result in rebuttal as evidence that the person did not have, at a relevant time after driving, an alcohol concentration of
0.08 or more.
Defense Precluded.
he fact that a person charged with violating this section is or has been legally entitled to use
alcohol or a drug is not a defense to a charge under this section.
Defense Allowed.
othing in this section shall preclude a person from asserting that a chemical analysis result is
inadmissible pursuant to G.S. 20-139.1(b2).
Pleading. In any prosecution for impaired driving, the pleading is sufficient if it states the time and place of the
alleged offense in the usual form and charges that the defendant drove a vehicle on a highway or public vehicular
area while subject to an impairing substance.
Sentencing earing and Punishment. Impaired driving as defined in this section is a misdemeanor. pon conviction
of a defendant of impaired driving, the presiding judge shall hold a sentencing hearing and impose punishment in
accordance with G.S. 20-179.
xception.
otwithstanding the definition of vehicle pursuant to G.S. 20-4.01(49), for purposes of this section the
word vehicle does not include a horse.
.2.

aire

ri ing in co

ercia e ic e.

ffense. - A person commits the offense of impaired driving in a commercial motor vehicle if he drives a commercial
motor vehicle upon any highway, any street, or any public vehicular area within the State
hile under the influence of an impairing substance; or
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$IWHUKDYLQJFRQVXPHGVXIILFLHQWDOFRKROWKDWKHKDVDWDQ\UHOHYDQWWLPHDIWHUWKHGULYLQJDQDOFRKROFRQFHQWUDWLRQRI
RUPRUH7KHUHVXOWVRIDFKHPLFDODQDO\VLVVKDOOEHGHHPHGVXIILFLHQWHYLGHQFHWRSURYHDSHUVRQk½VDOFRKRO
FRQFHQWUDWLRQRU
:LWKDQ\DPRXQWRID6FKHGXOH,FRQWUROOHGVXEVWDQFHDVOLVWHGLQ*6RULWVPHWDEROLWHVLQKLVEORRGRUXULQH

(a1)

A person who has submitted to a chemical analysis of a blood sample, pursuant to G.S. 20-139.1(d), may use the result in
rebuttal as evidence that the person did not have, at a relevant time after driving, an alcohol concentration of 0.04 or more

(a2)

In order to prove the gross vehicle weight rating of a vehicle as defined in G.S. 20-4.01(12e), the opinion of a person who
observed the vehicle as to the weight, the testimony of the gross vehicle weight rating affixed to the vehicle, the registered
or declared weight shown on the Division’s records pursuant to G.S. 20-26(b1), the gross vehicle weight rating as
determined from the vehicle identification number, the listed gross weight publications from the manufacturer of the
vehicle, or any other listed gross weight publications from the manufacturer of the vehicle, or any other description or
evidence shall be admissible.
Defense Precluded. - he fact that a person charged with violating this section is or has been legally entitled to use
alcohol or a drug is not a defense to a charge under this section.
Defense Allowed. - othing in this section shall preclude a person from asserting that a chemical analysis result is
inadmissible pursuant to G.S. 20-139.1(b2).
Pleading. - o charge a violation of this section, the pleading is sufficient if it states the time and place of the alleged
offense in the usual form and charges the defendant drove a commercial motor vehicle on a highway, street, or public
vehicular area while subject to an impairing substance.
Implied onsent ffense. - An offense under this section is an implied consent offense subject to the provisions of G.S.
16.2.
Punishment. - he offense in this section is a misdemeanor and any defendant convicted under this section shall be
sentenced under G.S. 20-179. his offense is not a lesser included offense of impaired driving under G.S. 20-138.1, and if
a person is convicted under this section and of an offense involving impaired driving under G.S. 20-138.1 arising out of the
same transaction, the aggregate punishment imposed by the ourt may not exceed the maximum punishment applicable
to the offense involving impaired driving under G.S. 20-138.1.
epealed by Session aws 1991, c. 726, s. 19.
hemical Analysis Provisions. - he provisions of G.S. 20-139.1 shall apply to the offense of impaired driving in a
commercial motor vehicle.

(b)
(b1)
F
G
H

I
J
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§ 20-1
(a)

(b)
(b1)

. . ri ing

erson ess t an 21 ears o

a ter cons

ing a co o or r gs.

ffense. It is unlawful for a person less than 21 years old to drive a motor vehicle on a highway or public vehicular
area while consuming alcohol or at any time while he has remaining in his body any alcohol or controlled substance
previously consumed, but a person less than 21 years old does not violate this section if he drives with a controlled
substance in his body which was lawfully obtained and taken in therapeutically appropriate amounts.
Subject to Implied- onsent aw. An offense under this section is an alcohol-related offense subject to the impliedconsent provisions of G.S. 20-16.2.
dor Insufficient.
he odor of an alcoholic beverage on the breath of the driver is insufficient evidence by itself to
prove beyond a reasonable doubt that alcohol was remaining in the driver’s body in violation of this section unless
the driver was offered an alcohol screening test or chemical analysis and refused to provide all re uired samples of
breath or blood for analysis.
Alcohol Screening est.
otwithstanding any other provision of law, an alcohol screening test may be administered
to a driver suspected of violation of subsection (a) of this section, and the results of an alcohol screening test or the
driver’s refusal to submit may be used by a law enforcement officer, a court, or an administrative agency in
determining if alcohol was present in the driver’s body. o alcohol screening tests are valid under this section unless
the device used is one approved by the Department of ealth and uman Services, and the screening test is
conducted in accordance with the applicable regulations of the Department as to its manner and use.
Punishment; ffect hen Impaired Driving ffense Also harged.
he offense in this section is a lass 2
misdemeanor. It is not, in any circumstances, a lesser included offense of impaired driving under G.S. 20-138.1, but
if a person is convicted under this section and of an offense involving impaired driving arising out of the same
transaction, the aggregate punishment imposed by the court may not exceed the maximum applicable to the offense
involving impaired driving, and any minimum punishment applicable shall be imposed.
imited Driving Privilege. A person who is convicted of violating subsection (a) of this section and whose drivers
license is revoked solely based on that conviction may apply for a limited driving privilege as provided in G.S.20-179.3.
his subsection shall apply only if the person meets both of the following re uirements
Is 18, 19, or 20 years old on the date of the offense.
as not previously been convicted of a violation of this section.
he judge may issue the limited driving privilege only if the person meets the eligibility re uirements of G.S. 20-179.3,
other
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than the re uirement in G.S. 20-179.3(b)(1)c. G.S. 20-179.3(e) shall not apply. All other terms, conditions, and
restrictions provided for in G.S. 20-179.3 shall apply. G.S. 20-179.3, rather than this subsection, governs the
issuance of a limited driving privilege to a person who is convicted of violating subsection (a) of this section and of
driving while impaired as a result of the same transaction.
+DELWXDOLPSDLUHGGULYLQJ
D
E
F
G

A person commits the offense of habitual impaired driving if he drives while impaired as defined in G.S. 20-138.1 and has
been convicted of three or more offenses involving impaired driving as defined in G.S. 20-4.01(24a) within 10 years of the
date of this offense.
A person convicted of violating this section shall be punished as a lass felon and shall be sentenced to a minimum active
term of not less than 12 months of imprisonment, which shall not be suspended. Sentences imposed under this subsection
shall run consecutively with and shall commence at the expiration of any sentence being served.
An offense under this section is an implied consent offense subject to the provisions of G.S. 20-16.2. he provisions of G.S.
20-139.1 shall apply to an offense committed under this section.
A person convicted under this section shall have his license permanently revoked.
If a person is convicted under this section, the motor vehicle that was driven by the defendant at the time the defendant
committed the offense of impaired driving becomes property subject to forfeiture in accordance with the procedure set out
in G.S. 20-28.2. In applying the procedure set out in that statute, an owner or a holder of a security interest is considered an
innocent party with respect to a motor vehicle subject to forfeiture under this subsection if any of the following applies he
owner or holder of the security interest did not know and had no reason to know that the defendant had been convicted
within the previous seven years of three or more offenses involving impaired driving. he defendant drove the motor vehicle
without the consent of the owner or the holder of the security interest.

§ 20-1 9.1. roce
(a)

res go erning c e ica ana ses a

issi i it e i entiar

ro isions contro e

rin ing rogra s.

hemical Analysis Admissible. In any implied-consent offense under G.S. 20-16.2, a person’s alcohol concentration or
the presence of any other impairing substance in the person’s body as shown by a chemical analysis is admissible in
evidence. his section does not limit the introduction of other competent evidence as to a person’s alcohol concentration
or results of other tests showing the presence of an impairing substance, including other chemical tests.
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Approval of alid est ethods; icensing hemical Analysts.
he results of a chemical analysis shall be deemed
sufficient evidence to prove a person’s alcohol concentration. A chemical analysis of the breath administered
pursuant to the implied-consent law is admissible in any court or administrative hearing or proceeding if it meets both
of the following re uirements
It is performed in accordance with the rules of the Department of ealth and uman Services.
he person performing the analysis had, at the time of the analysis, a current permit issued by the Department
of ealth and uman Services authori ing the person to perform a test of the breath using the type of instrument
employed.

or purposes of establishing compliance with subdivision (b)(1) of this section, the court or administrative agency
shall take notice of the rules of the Department of ealth and uman Services. or purposes of establishing
compliance with subdivision (b)(2) of this section, the court or administrative agency shall take judicial notice of the
list of permits issued to the person performing the analysis, the type of instrument on which the person is authori ed
to perform tests of the breath, and the date the permit was issued. he Department of ealth and uman Services
may ascertain the ualifications and competence
of individuals to conduct particular chemical analyses and the methods for conducting chemical analyses. he
Department may issue permits to conduct chemical analyses to individuals it finds ualified subject to periodic
renewal, termination, and revocation of the permit in the Department’s discretion.
E :KHQ2IILFHU0D\3HUIRUP&KHPLFDO$QDO\VLV²$Q\SHUVRQSRVVHVVLQJDFXUUHQWSHUPLWDXWKRUL]LQJWKHSHUVRQWR
SHUIRUPFKHPLFDODQDO\VLVPD\SHUIRUPDFKHPLFDODQDO\VLV
E %UHDWK$QDO\VLV5HVXOWV3UHYHQWLYH0DLQWHQDQFH²7KH'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHVVKDOOSHUIRUP
preventive maintenance on breath-testing instruments used for chemical analysis. A court or administrative agency
shall take judicial notice of the preventive maintenance records of the Department. otwithstanding the
provisions of subsection (b), the results of a chemical analysis of a person’s breath performed in accordance with this
section are not admissible in evidence if

he defendant objects to the introduction into evidence of the results of the chemical analysis of the defendant’s
breath; and

he defendant demonstrates that, with respect to the instrument used to analy e the defendant’s breath, preventive
maintenance procedures re uired by the regulations of the Department of ealth and uman Services had not been
performed within the time limits prescribed by those regulations.
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(b3)

Se uential reath ests e uired.
he methods governing the administration of chemical analyses of the breath shall
re uire the testing of at least duplicate se uential breath samples. he results of the chemical analyses is of all breath
samples are admissible if the test results from any two consecutively collected breath samples do not differ from each
other by an alcohol concentration greater than 0.02. nly the lower of the two test results of the consecutively
administered tests can be used to prove a particular alcohol concentration. A person’s refusal to give the se uential
breath samples necessary to constitute a valid chemical analysis is a refusal under G.S. 20-16.2(c).
$SHUVRQ·VUHIXVDOWRJLYHWKHVHFRQGRUVXEVHTXHQWEUHDWKVDPSOHVKDOOPDNHWKHUHVXOWRIWKHILUVWEUHDWKVDPSOHRU
WKHUHVXOWRIWKHVDPSOHSURYLGLQJWKHORZHVWDOFRKROFRQFHQWUDWLRQLIPRUHWKDQRQHEUHDWKVDPSOHLVSURYLGHG
DGPLVVLEOHLQDQ\MXGLFLDORUDGPLQLVWUDWLYHKHDULQJIRUDQ\UHOHYDQWSXUSRVHLQFOXGLQJWKHHVWDEOLVKPHQWWKDWDSHUVRQ
KDGDSDUWLFXODUDOFRKROFRQFHQWUDWLRQIRUFRQYLFWLRQRIDQRIIHQVHLQYROYLQJLPSDLUHGGULYLQJ
E 5HSHDOHGE\6HVVLRQ/DZVVHIIHFWLYH'HFHPEHUDQGDSSOLFDEOHWRRIIHQVHVFRPPLWWHGRQRU
DIWHUWKDWGDWH
E 6XEVHTXHQW7HVWV$OORZHG²$SHUVRQPD\EHUHTXHVWHGSXUVXDQWWR*6WRVXEPLWWRDFKHPLFDODQDO\VLV
of the person’s blood or other bodily uid or substance in addition to or in lieu of a chemical analysis of the breath, in
the discretion of a law-enforcement officer; except that a person charged with a violation of G.S. 20-141.4
shall be re uested to provide a blood sample in addition to or in lieu of a chemical analysis of the breath. owever,
if a breath sample shows an alcohol concentration of .08 or more, then re uesting a blood sample shall be in the
discretion of a law-enforcement officer. If a subse uent chemical analysis is re uested pursuant to this subsection, the
person shall again be advised of the implied consent rights in accordance with G.S. 20-16.2(a). A person’s willful refusal
to submit to a chemical analysis of the blood or other bodily uid or substance is a willful refusal under G.S.20-16.2 If a
person willfully refuses to provide a blood sample under this subsection, and the person is charged with a violation of
G.S. 20-141.4 then a law-enforcement officer with probable cause to believe that the offense involved impaired driving
or was an alcohol-related offense made subject to the procedures of G.S. 20-16.2 shall seek a warrant to obtain a blood
sample. he failure to obtain a blood sample pursuant to this subsection shall not be grounds for the dismissal of a
charge and is not an appeal-able issue.
(b6)
he Department of ealth and uman Services shall post on a eb page a list of all persons who have a permit
authori ing them to perform chemical analyses, the types of analyses that they can perform, the instruments that each
person is authori ed to operate, the effective dates of the permits, and the records of preventive maintenance. A court
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(c)

(c1)

(1)

or administrative agency shall take judicial notice of whether, at the time of the chemical analysis, the chemical
analyst possessed a permit authorizing the chemical analyst to perform the chemical analysis administered and
whether preventive maintenance had been performed on the breath-testing instrument in accordance with the
Department’s rules.
lood and rine for hemical Analysis.
otwithstanding any other provision of law, when a blood or urine test is
specified as the type of chemical analysis by a law-enforcement officer, a physician, registered nurse, emergency
medical technician, or other ualified person shall withdraw the blood sample and obtain the urine sample, and no
further authori ation or approval is re uired. If the person withdrawing the blood or collecting the urine re uests
written confirmation of the law-enforcement officer’s re uest for the withdrawal of blood or collecting the urine, the
officer shall furnish it before blood is withdrawn or urine collected. hen blood is withdrawn or urine collected
pursuant to a law-enforcement officer’s re uest, neither the person withdrawing the blood nor any hospital, laboratory,
or other institution, person, firm, or corporation employing that person, or contracting for the service of withdrawing
blood or collecting urine, may be held criminally or civilly liable by reason of withdrawing the blood or collecting the
urine, except that there is no immunity from liability for negligent acts or omissions. A person re uested to
withdraw blood or collect urine pursuant to this subsection may refuse to do so only if it reasonably appears that
the procedure cannot be performed without endangering the safety of the person collecting the sample or the safety
of the person from whom the sample is being collected. If the officer re uesting the blood or urine re uests a
written justification for the refusal, the medical provider who determined the sample could not be collected safely shall
provide written justification at the time of the refusal.
Admissibility.
he results of a chemical analysis of blood or urine reported by the orth arolina State rime
aboratory, the harlotte, orth arolina, Police Department aboratory, or any other laboratory approved for
chemical analysis by the Department of ealth and uman Services, are admissible as evidence in all
administrative hearings, and in any court, without further authentication and without the testimony of the analyst. or
the purposes of this section, a laboratory approved for chemical analysis by the D S includes, but is not limited to,
any hospital laboratory approved by D S pursuant to the program resulting from the federal linical aboratory
Improvement Amendments of 1988 ( IA). he results shall be certified by the person who performed the analysis.
he provisions of this subsection may be utili ed in any administrative hearing, but can only be utili ed in cases tried
in the district and superior court divisions, or in an adjudicatory hearing in juvenile court, if
he State notifies the defendant no later than 15 business days after receiving the report and at least 15
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(2)

(c2)
(c3)




business days before the proceeding at which the evidence would be used of its intention to introduce the report into
evidence under this subsection and provides a copy of the report to the defendant, and
he defendant fails to file a written objection with the court, with a copy to the State, at least five business days before
the proceeding at which the report would be used that the defendant objects to the introduction of the report into evidence.
,IWKHGHIHQGDQW·VDWWRUQH\RIUHFRUGRUWKHGHIHQGDQWLIWKDWSHUVRQKDVQRDWWRUQH\IDLOVWRILOHDZULWWHQREMHFWLRQDV
SURYLGHGLQWKLVVXEVHFWLRQWKHQWKHREMHFWLRQVKDOOEHGHHPHGZDLYHGDQGWKHUHSRUWVKDOOEHDGPLWWHGLQWRHYLGHQFH
ZLWKRXWWKHWHVWLPRQ\RIWKHDQDO\VW8SRQILOLQJDWLPHO\REMHFWLRQWKHDGPLVVLELOLW\RIWKHUHSRUWVKDOOEHGHWHUPLQHGDQG
JRYHUQHGE\WKHDSSURSULDWHUXOHVRIHYLGHQFH
,IWKHSURFHHGLQJDWZKLFKWKHUHSRUWZRXOGEHLQWURGXFHGLQWRHYLGHQFHXQGHUWKLVVXEVHFWLRQLVFRQWLQXHGWKHQRWLFH
SURYLGHGE\WKH6WDWHWKHZULWWHQREMHFWLRQILOHGE\WKHGHIHQGDQWRUWKHIDLOXUHRIWKHGHIHQGDQWWRILOHDZULWWHQREMHFWLRQ
VKDOOUHPDLQHIIHFWLYHDWDQ\VXEVHTXHQWFDOHQGDULQJRIWKDWSURFHHGLQJ
7KHUHSRUWFRQWDLQLQJWKHUHVXOWVRIDQ\EORRGRUXULQHWHVWPD\EHWUDQVPLWWHGHOHFWURQLFDOO\RUYLDIDFVLPLOH$FRS\RIWKH
DIILGDYLWVHQWHOHFWURQLFDOO\RUYLDIDFVLPLOHVKDOOEHDGPLVVLEOHLQDQ\FRXUWRUDGPLQLVWUDWLYHKHDULQJZLWKRXWIXUWKHU
DXWKHQWLFDWLRQ$FRS\RIWKHUHSRUWVKDOOEHVHQWWRWKHFKDUJLQJRIILFHUWKHFOHUNRIVXSHULRUFRXUWLQWKHFRXQW\LQZKLFKWKH
FULPLQDOFKDUJHVDUHSHQGLQJWKH'LYLVLRQRI0RWRU9HKLFOHVDQGWKH'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHV
1RWKLQJLQWKLVVXEVHFWLRQSUHFOXGHVWKHULJKWRIDQ\SDUW\WRFDOODQ\ZLWQHVVRUWRLQWURGXFHDQ\HYLGHQFHVXSSRUWLQJRU
FRQWUDGLFWLQJWKHHYLGHQFHFRQWDLQHGLQWKHUHSRUW
epealed by Session aws 2013-194, s. 1, effective une 26, 2013.
Procedure for stablishing hain of ustody ithout alling nnecessary

itnesses.

For the purpose of establishing the chain of physical custody or control of blood or urine tested or analyzed to determine
whether it contains alcohol, a controlled substance or its metabolite, or any impairing substance, a statement signed by each
successive person in the chain of custody that the person delivered it to the other person indicated on or about the date
stated is prima facie evidence that the person had custody and made the delivery as stated, without the necessity of a
personal appearance in court by the person signing the statement.
he statement shall contain a sufficient description of the material or its container so as to distinguish it as the particular
item in uestion and shall state that the material was delivered in essentially the same condition as received. he statement
may be placed on the same document as the report provided for in subsection (c1) or the affidavit provided for in subsection
(e1) of this section, as applicable.
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(3)

he provisions of this subsection may be utili ed in any administrative hearing, but can only be utili ed in cases tried
LQWKHGLVWULFWDQGVXSHULRUFRXUWGLYLVLRQVRULQDQDGMXGLFDWRU\KHDULQJLQMXYHQLOHFRXUWLI
D 7KH6WDWHQRWLILHVWKHGHIHQGDQWQRODWHUWKDQEXVLQHVVGD\VDIWHUUHFHLYLQJWKHVWDWHPHQWDQGDWOHDVW
EXVLQHVVGD\VEHIRUHWKHSURFHHGLQJDWZKLFKWKHVWDWHPHQWZRXOGEHXVHGRILWVLQWHQWLRQWRLQWURGXFHWKH
VWDWHPHQWLQWRHYLGHQFHXQGHUWKLVVXEVHFWLRQDQGSURYLGHVDFRS\RIWKHVWDWHPHQWWRWKHGHIHQGDQWDQG
E 7KHGHIHQGDQWIDLOVWRILOHDZULWWHQQRWLILFDWLRQZLWKWKHFRXUWZLWKDFRS\WRWKH6WDWHDWOHDVWILYHEXVLQHVV
days before the proceeding at which the statement would be used that the defendant objects to the
introduction of the statement into evidence.
If the defendant’s attorney of record, or the defendant if that person has no attorney, fails to file a written objection as
provided in this subsection, then the statement may be admitted into evidence without the necessity of a personal
appearance by the person signing the statement. pon filing a timely objection, the admissibility of the statement shall be
determined and governed by the appropriate rules of evidence. If the proceeding at which the statement would be
introduced into evidence under this subsection is continued, the notice provided by the State, the written objection filed by
the defendant, or the failure of the defendant to file a written objection shall remain effective at any subse uent
calendaring of that proceeding.
(4)
othing in this subsection precludes the right of any party to call any witness or to introduce any evidence supporting
or contradicting the evidence contained in the statement.
he results of a blood or urine test are admissible to prove a person’s alcohol concentration or the presence of
(c4)
controlled substances or metabolites or any other impairing substance if

A law-enforcement officer or chemical analyst re uested a blood urine sample from the person charged; and

A chemical analysis of blood or urine, to be admissible under this section, shall be performed by a laboratory
that is accredited by an accrediting body hat re uires conformance to forensic specific re uirements and which is a
signatory to the International Laboratory Accreditation Cooperation (ILAC) Mutual Recognition Arrangement For Testing
for the submission, identification, analysis, and storage of forensic analyses.
(c5)
The testimony of an analyst regarding the results of a chemical analysis of blood or urine admissible pursuant to
subsection (c1) of this section, and reported by that analyst, shall be permitted by remote testimony, as defined in G.S.
15A-1225.3, in all administrative hearings, and in any court, if all of the following occur
(1)
he State has provided a copy of the report to the attorney of record for the defendant, or to the defendant if that
person has no attorney, as re uired by subsections (c1) and (c3) of this section.

PowersCaroSpiralQRG_6-7-19.indd 83

6/25/19 10:01 AM

(2)
(3)

he State notifies the attorney of record for the defendant, or the defendant if that person has no attorney, at least 15
business days before the proceeding at which the evidence would be used of its intention to introduce the testimony
regarding the chemical analysis into evidence using remote testimony.
he defendant’s attorney of record, or the defendant if that person has no attorney, fails to file a written objection with
the court, with a copy to the State, at least five business days before the proceeding at which the testimony will be
presented that the defendant objects to the introduction of the remote testimony.
If the defendant’s attorney of record, or the defendant if that person has no attorney, fails to file a written objection as
provided in this subsection, then the analyst shall be allowed to testify by remote testimony.
he method used for remote testimony authori ed by this subsection shall allow the trier of fact and all parties to
observe the demeanor of the analyst as the analyst testifies in a similar manner as if the analyst were testifying in the
location where the hearing or trial is being conducted. he court shall ensure that the defendant’s attorney, or the
defendant if that person has no attorney, has a full and fair opportunity for examination and cross-examination of the
analyst.

(d)

(d1)

othing in this section shall preclude the right of any party to call any witness. othing in this subsection shall obligate
the Administrative ffice of the ourts or the State rime aboratory to incur expenses related to remote testimony
absent an appropriation of funds for that purpose.
ight to Additional est.
othing in this section shall be construed to prohibit a person from obtaining or attempting
to obtain an additional chemical analysis. If the person is not released from custody after the initial appearance, the
agency having custody of the person shall make reasonable efforts in a timely manner to assist the person in
obtaining access to a telephone to arrange for any additional test and allow access to the person in accordance with
the agreed procedure in G.S. 20-38.5. he failure or inability of the person who submitted to a chemical analysis to
obtain any additional test or to withdraw blood does not preclude the admission of evidence relating to the chemical
analysis.
ight to e uire Additional ests. If a person refuses to submit to any test or tests pursuant to this section, any lawenforcement officer with probable cause may, without a court order, compel the person to provide blood or urine
samples for analysis if the officer reasonably believes that the delay necessary to obtain a court order, under the
circumstances, would result in the dissipation of the percentage of alcohol in the person’s blood or urine.
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(d2)

otwithstanding any other provision of law, when a blood or urine sample is re uested under subsection (d1) of
this section by a law-enforcement officer, a physician, registered nurse, emergency medical technician, or other
ualified person shall withdraw the blood and obtain the urine sample, and no further authori ation or approval
is re uired. If the person withdrawing the blood or collecting the urine re uests written confirmation of the charging
officer’s re uest for the withdrawal of blood or obtaining urine, the officer shall furnish it before blood is withdrawn or
urine obtained. A person re uested to withdraw blood or collect urine pursuant to this subsection may refuse to do so
only if it reasonably appears that the procedure cannot be performed without endangering the safety of the person
collecting the sample or the safety of the person from whom the sample is being collected. If the officer re uesting the
blood or urine re uests a written justification for the refusal, the medical provider who determined the sample could not
be collected safely shall provide written justification at the time of the refusal.
(d3)
hen blood is withdrawn or urine collected pursuant to a law enforcement officer’s re uest, neither the person
withdrawing the blood nor any hospital, laboratory, or other institution, person, firm, or corporation employing that
person, or contracting for the service of withdrawing blood, may be held criminally or civilly liable by reason of
withdrawing that blood, except that there is no immunity from liability for negligent acts or omissions. he results of the
analysis of blood or urine under this subsection shall be admissible if performed by the State Crime Laboratory or
any other hospital or ualified laboratory.
(e)
ecording esults of hemical Analysis of reath. - A person charged with an implied-consent offense who has
not received, prior to a trial, a copy of the chemical analysis results the State intends to offer into evidence may
re uest in writing a copy of the results. he failure to provide a copy prior to any trial shall be grounds for
a continuance of the case but shall not be grounds to suppress the results of the chemical analysis or to dismiss
the criminal charges.
(e1)
se of hemical Analyst’s Affidavit in District ourt. - An affidavit by a chemical analyst sworn to and properly
executed before an official authori ed to administer oaths is admissible in evidence without further authentication
and without the testimony of the analyst in any hearing or trial in the District ourt Division of the General ourt
of ustice with respect to the following matters

7he alcohol concentration or concentrations or the presence or absence of an impairing substance of a person given a
chemical analysis and who is involved in the hearing or trial.

he time of the collection of the blood, breath, or other bodily fluid or substance sample or samples for the chemical
analysis.
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(3)
(4)

he type of chemical analysis administered and the procedures followed.
he type and status of any permit issued by the Department of ealth and uman Services that the
analyst held on the date the analyst performed the chemical analysis in uestion.
(5)
If the chemical analysis is performed on a breath-testing instrument for which regulations adopted
pursuant to subsection (b) re uire preventative maintenance, the date the most recent preventative
maintenance procedures were performed on the breath-testing instrument used,
as shown on the maintenance records for that instrument.
he Department of ealth and uman Services shall develop a form for use by chemical analysts in making this affidavit.
(e2)
xcept as governed by subsection (c1) or (c3) of this section, the State can only use the provisions of subsection
(e1)
of this section if

he State notifies the defendant no later than 15 business days after receiving the affidavit and at least 15 business
days before the proceeding at which the affidavit would be used of its intention to introduce the affidavit into evidence
under this subsection and provides a copy of the affidavit to the defendant, and

he defendant fails to file a written notification with the court, with a copy to the State, at least five
business days before the proceeding at which the affidavit would be used that the defendant objects
to the introduction of the affidavit into evidence.
he failure to file a timely objection as provided in this subsection shall be deemed a waiver of the right to object to the
admissibility of the affidavit, and the affidavit shall be admitted into evidence without the testimony of the analyst. pon
filing a timely objection, the admissibility of the report shall be determined and governed by the appropriate rules of
evidence. he case shall be continued until the analyst can be present. he criminal case shall not be dismissed due to
the failure of the analyst to appear, unless the analyst willfully fails to appear after being ordered to appear by the court.
If the proceeding at which the affidavit would be introduced into evidence under this subsection is continued, the notice
provided by the State, the written objection filed by the defendant, or the failure of the defendant to file a written
objection shall remain effective at any subse uent calendaring of that proceeding. othing in subsection (e1) or
subsection (e2) of this section precludes the right of any party to call any witness or to introduce any evidence supporting
or contradicting the evidence contained in the affidavit.
(f)
vidence of efusal Admissible. - If any person charged with an implied-consent offense refuses to submit to
a chemical analysis or to perform field sobriety tests at the re uest of an officer, evidence of that refusal is admissible
in any criminal, civil, or administrative action against the person.
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J

K

ontrolled-Drinking Programs. - he Department of ealth and uman Services may adopt rules concerning
the ingestion of controlled amounts of alcohol by individuals submitting to chemical testing as a part of
scientific, experimental, educational, or demonstration programs. hese regulations shall prescribe
procedures consistent with controlling federal law governing the ac uisition, transportation, possession,
storage, administration, and disposition of alcohol intended for use in the programs. Any person in charge of
a controlled-drinking program who ac uires alcohol under these regulations must keep records accounting
for the disposition of all alcohol ac uired, and the records must at all reasonable times be available for
inspection upon the re uest of any federal, State, or local law-enforcement officer with jurisdiction over the
laws relating to control of alcohol. A controlled-drinking program exclusively using lawfully purchased
alcoholic beverages in places in which they may be lawfully possessed, however, need not comply with the
record-keeping re uirements of the regulations authori ed by this subsection. All acts pursuant to the
regulations reasonably done in furtherance of bona fide objectives of a controlled-drinking program authori ed
by the regulations are lawful notwithstanding the provisions of any other general or local statute, regulation, or ordinance
controlling alcohol.
Disposition of lood vidence. - otwithstanding any other provision of law, any blood or urine sample subject to chemical
analysis for the presence of alcohol, a controlled substance or its metabolite, or any impairing substance pursuant to this
section may be destroyed by the analy ing agency 12-months after the case is filed or after the case is concluded in the
trial court and not under appeal, whichever is later, without further notice to the parties. owever, if a otion to Preserve
the evidence has been filed by either party, the evidence shall remain in the custody of the analy ing agency or the agency
that collected the sample until dispositive order of a court of competent jurisdiction is entered.
S
2. his act becomes effective ctober 1, 2016, and applies to trials commencing on or after that date. In the
General Assembly read three times and ratified this the 1st day of une, 2016.
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§ 1 2-1.
D










E

. a en orce ent agenc recor ings.

Definitions.
he following definitions apply in this section
ody-worn camera. An operational video or digital camera or other electronic device, including a microphone or
other mechanism for allowing audio capture, affixed to the uniform or person of law enforcement agency personnel
and positioned in a way that allows the camera or device to capture interactions the law enforcement agency
personnel has with others.
ustodial law enforcement agency.
he law enforcement agency that owns or leases or whose personnel operates
the e uipment that created the recording at the time the recording was made.
Dashboard camera. A device or system installed or used in a law enforcement agency vehicle that electronically
records images or audio depicting interaction with others by law enforcement agency personnel. his term does not
include body-worn cameras.
Disclose or disclosure.
o make a recording available for viewing or listening to by the person re uesting disclosure,
at a time and location chosen by the custodial law enforcement agency. his term does not include the release of
a recording.
Personal representative. A parent, court-appointed guardian, spouse, or attorney of a person whose image or voice
is in the recording. If a person whose image or voice is in the recording is deceased, the term also means the
personal representative of the estate of the deceased person; the deceased person’s surviving spouse, parent, or
adult child; the deceased person’s attorney; or the parent or guardian of a surviving minor child of the deceased.
ecording. A visual, audio, or visual and audio recording captured by a body-worn camera, a dashboard camera, or
any other video or audio recording device operated by or on behalf of a law enforcement agency or law enforcement
agency personnel when carrying out law enforcement responsibilities. his term does not include any video or audio
recordings of interviews regarding agency internal investigations or interviews or interrogations of suspects or
witnesses.
elease.
o provide a copy of a recording.
Public ecord and Personnel ecord lassification.
ecordings are not public records as defined by G.S. 132-1.
ecordings are not personnel records as defined in Part 7 of hapter 126 of the General Statutes, G.S. 160A-168, or
G.S. 153A-98.
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Disclosure; General.
ecordings in the custody of a law enforcement agency shall be disclosed only as provided by
this section. A person re uesting disclosure of a recording must make a written re uest to the head of the custodial
law enforcement agency that states the date and approximate time of the activity captured in the recording or
otherwise identifies the activity with reasonable particularity sufficient to identify the recording to which the re uest
refers. he head of the custodial law enforcement agency may only disclose a recording to the following
A person whose image or voice is in the recording.
A personal representative of an adult person whose image or voice is in the recording, if the adult person has
consented to the disclosure.
A personal representative of a minor or of an adult person under lawful guardianship whose image or voice is in the
recording.
A personal representative of a deceased person whose image or voice is in the recording.
A personal representative of an adult person who is incapacitated and unable to provide consent to disclosure.
hen disclosing the recording, the law enforcement agency shall disclose only those portions of the recording that are
relevant to the person’s re uest. A person who receives disclosure pursuant to this subsection shall not record or copy
the recording.
Disclosure; actors for onsideration.
pon receipt of the written re uest for disclosure, as promptly as possible,
the custodial law enforcement agency must either disclose the portion of the recording relevant to the person’s
re uest or notify the re uestor of the custodial law enforcement agency’s decision not to disclose the recording to the
re uestor. he custodial law enforcement agency may consider any of the following factors in determining if a
recording is disclosed
If the person re uesting disclosure of the recording is a person authori ed to receive disclosure pursuant to
subsection (c) of this section.
If the recording contains information that is otherwise confidential or exempt from disclosure or release under State
or federal law.
If disclosure would reveal information regarding a person that is of a highly sensitive personal nature.
If disclosure may harm the reputation or jeopardi e the safety of a person.
If disclosure would create a serious threat to the fair, impartial, and orderly administration of justice.
If confidentiality is necessary to protect either an active or inactive internal or criminal investigation or potential
internal or criminal investigation.
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(e)

H

Appeal of Disclosure Denial. If a law enforcement agency denies disclosure pursuant to subsection (d) of this
section, or has failed to provide disclosure more than three business days after the re uest for disclosure, the
person seeking disclosure may apply to the superior court in any county where any portion of the recording was
made for a review of the denial of disclosure. he court may conduct an in-camera review of the recording. he
court may order the disclosure of the recording only if the court finds that the law enforcement agency abused its
discretion in denying the re uest for disclosure. he court may only order disclosure of those portions of the
recording that are relevant to the person’s re uest. A person who receives disclosure pursuant to this subsection
shall not record or copy the recording. An order issued pursuant to this subsection may not order the release of
the recording.
In any proceeding pursuant to this subsection, the following persons shall be notified and those persons, or their
designated representative, shall be given an opportunity to be heard at any proceeding (i) the head of the
custodial law enforcement agency, (ii) any law enforcement agency personnel whose image or voice is in the
recording and the head of that person’s employing law enforcement agency, and (iii) the District Attorney. Actions
brought pursuant to this subsection shall be set down for hearing as soon as practicable, and subse uent
proceedings in such actions shall be accorded priority by the trial and appellate courts.
5HOHDVHRI5HFRUGLQJVWR&HUWDLQ3HUVRQV([SHGLWHG3URFHVV²1RWZLWKVWDQGLQJWKHSURYLVLRQVRIVXEVHFWLRQ I RI
this section, a person authori ed to receive disclosure pursuant to subsection (c) of this section, or the custodial
law enforcement agency, may petition the superior court in any county where any portion of the recording was
made for an order releasing the recording to a person authori ed to receive disclosure. here shall be no fee for
filing the petition which shall be filed on a form approved by the Administrative ffice of the ourts and shall state
the date and approximate time of the activity captured in the recording, or otherwise identify the activity with
reasonable particularity sufficient to identify the recording. If the petitioner is a person authori ed to receive
disclosure, notice and an opportunity to be heard shall be given to the head of the custodial law enforcement
agency. Petitions filed pursuant to this subsection shall be set down for hearing as soon as practicable and shall be
accorded priority by the court.
he court shall first determine if the person to whom release of the recording is re uested is a person authori ed
to receive disclosure pursuant to subsection (c) of this section. In making this determination, the court may
conduct an in-camera review of the recording and may, in its discretion, allow the petitioner to be present to assist
in identifying the image or voice in the recording that authori es disclosure to the person to whom release is
re uested. If the court determines that the person is not authori ed to receive disclosure pursuant to subsection
(c) of this section, there shall be no right of
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appeal and the petitioner may file an action for release pursuant to subsection (f) of this section.
If the court determines that the person to whom release of the recording is re uested is a person authori ed to receive
disclosure pursuant to subsection (c) of this section, the court shall consider the standards set out in subsection (f) of this
section and any other standards the court deems relevant in determining whether to order the release of all or a portion of
the recording. he court may conduct an in-camera review of the recording. he court shall release only those portions of
the recording that are relevant to the person’s re uest and may place any conditions or restrictions on the release of the
recording that the court, in its discretion, deems appropriate.
I










elease of ecordings; General; ourt rder e uired.
ecordings in the custody of a law enforcement agency shall only
be released pursuant to court order. Any custodial law enforcement agency or any person re uesting release of a recording
may file an action in the superior court in any county where any portion of the recording was made for an order releasing the
recording. he re uest for release must state the date and approximate time of the activity captured in the recording, or
otherwise identify the activity with reasonable particularity sufficient to identify the recording to which the action refers. he
court may conduct an in-camera review of the recording. In determining whether to order the release of all or a portion of the
recording, in addition to any other standards the court deems relevant, the court shall consider the applicability of all of the
following standards
elease is necessary to advance a compelling public interest.
he recording contains information that is otherwise confidential or exempt from disclosure or release under State or federal
law.
he person re uesting release is seeking to obtain evidence to determine legal issues in a current or potential court
proceeding.
elease would reveal information regarding a person that is of a highly sensitive personal nature.
elease may harm the reputation or jeopardi e the safety of a person.
elease would create a serious threat to the fair, impartial, and orderly administration of justice.
onfidentiality is necessary to protect either an active or inactive internal or criminal investigation or potential internal or
criminal investigation.
here is good cause shown to release all portions of a recording.
he court shall release only those portions of the recording that are relevant to the person’s re uest, and may place any
conditions or restrictions on the release of the recording that the court, in its discretion, deems appropriate.
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In any proceeding pursuant to this subsection, the following persons shall be notified and those persons, or their
designated representative, shall be given an opportunity to be heard at any proceeding (i) the head of the
custodial law enforcement agency, (ii) any law enforcement agency personnel whose image or voice is in the
recording and the head of that person’s employing law enforcement agency, and (iii) the District Attorney. Actions
brought pursuant to this subsection shall be set down for hearing as soon as practicable, and subse uent
proceedings in such actions shall be accorded priority by the trial and appellate courts.
elease of ecordings; aw nforcement Purposes.
otwithstanding the re uirements of subsections (c), (e1),
and (f) of this section, a custodial law enforcement agency shall disclose or release a recording to a district
attorney
L for review of potential criminal charges, (ii) in order to comply with discovery re uirements in a criminal
prosecution, (iii) for use in criminal proceedings in district court, or (iv) any other law enforcement purpose, and
may disclose or release a recording for any of the following purposes
or law enforcement training purposes.
ithin the custodial law enforcement agency for any administrative, training, or law enforcement purpose.
o another law enforcement agency for law enforcement purposes.
etention of ecordings. Any recording subject to the provisions of this section shall be retained for at least the
period of time re uired by the applicable records retention and disposition schedule developed by the Department
of atural and ultural esources, Division of Archives and ecords.
Agency Policy e uired.
ach law enforcement agency that uses body-worn cameras or dashboard cameras shall
adopt a policy applicable to the use of those cameras.
o civil liability shall arise from compliance with the provisions of this section, provided that the acts or omissions
are made in good faith and do not constitute gross negligence, willful or wanton misconduct, or intentional
wrongdoing.
ee for opies. A law enforcement agency may charge a fee to offset the cost incurred by it to make a copy of a
recording for release. he fee shall not exceed the actual cost of making the copy.
Attorneys’ ees.
he court may not award attorneys’ fees to any party in any action brought pursuant to this
section.
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Gross
(a)
(b)
(c)
(c2)
(c3)
(c4)




ggra ating Factors (G F) G.S. § 20-179(c)
Prior conviction for D I when the conviction date is within seven (7) years of the current date of offense
G.S. § 20-179(c)(1).;
onviction for D I after the current date of offense, but prior to or contemporaneously with the current sentencing
G.S. § 20-179(c)(1).;
he conviction occurred in district court; the case was appealed to superior court; the appeal has been withdrawn,
or the case has been remanded back to district court; and a new sentencing hearing has not been held pursuant
to G.S. § 20-38.7.;
Driving by the defendant at the time of the offense while his driver’s license was revoked under G.S. § 20-28(a1),
and the revocation was an impaired driving revocation under G.S. § 20-28.2(a).;
Serious injury to another person caused by the defendant’s impaired driving at the time of the offense.;
Driving by the defendant while
A child under the age of 18 years, G.S. § 20-179;
A person with the mental development of a child under the age of 18 years, G.S. § 20-179; or
a person with a physical disability preventing unaided exit from the vehicle was in the vehicle at the time of the
offense, G.S. § 20-179.

ggra ating Factors ( F) G.S. § 20-179( )
(d1)
(d2)
(d3)
(d4)
(d5)

(d6)
(d7)

Gross impairment of the defendant’s faculties, or an alcohol concentration of 0.15 or more G.S. § 20-179;
specially reckless or dangerous driving G.S. § 20-179;
egligent driving that led to reportable accident; G.S. § 20-179;
Driving by defendant while his driver’s license was revoked; G.S. § 20-179;
wo or more prior convictions of a motor vehicle offense not involving impaired driving for which at least three
points are assigned under G.S. 20-16 or for which the convicted person’s license is subject to revocation, if the
convictions occurred within five years of the date of the offense for which the defendant is being sentenced,
or one or more prior convictions of an offense involving impaired driving that occurred more than seven years
before the date of the offense for which the defendant is being sentenced.G.S. § 20-179;
onviction under G.S. § 20-141.5 for speeding while eeing or attempting to elude apprehension G.S. § 20-179;
onviction under G.S. § 20-141 for speeding at least 30 miles per hour over the legal limit G.S.§ 20-179
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(d8)
(d9)

Passing a stopped school bus in violation of G.S. § 20-217, G.S. § 20-179; or
Any other factor that aggravates the seriousness of the offense G.S. § 20-179.

Mitigating Factors (MF) G.S. § 20-179(e)
(e1)

Slight impairment of the driver’s faculties resulting solely from alcohol G.S. § 20-179; Alcohol concentration that
did not exceed .09 at any relevant time after the driving G.S. § 20-179;
(e2)
Slight impairment of the defendant’s faculties, resulting solely from alcohol, and no chemical analysis being
available to the defendant G.S. § 20-179;
(e3)
Driving was safe and lawful except for the impaiment of the defendant’s faculties G.S. § 20-179;
(e4)
Safe driving record, with the defendant’s having no conviction for any motor vehicle offense for which at least four
points are assigned under G.S. 20-16 or for which the person’s license is subject to revocation within five years of
the date of the offense for which the defendant is being sentenced G.S. § 20-179;
(e5)
Impairment of the defendant’s faculties caused primarily by lawfully prescribed drug taken for existing medical
condition and the amount of the drug taken was within the prescribed dosage G.S. § 20-179;
(e6)
Alcohol assessment after current date of offense, and voluntary participation in any recommended treatment
G.S. § 20 G.S. § 20-179;
(a) Completion of a substance abuse assessment and 60 days of Continuous Alcohol Monitoring system (CAM)
G.S. § 20-179; or
(e7)
Any other factor that mitigates the seriousness of the offense G.S. § 20-179

9
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