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This will be my third presentation before the Rowan County Bar Association on the
United States Supreme Court decision in Rodriguez v. United States, 575 U.S. 348 (2015) and its
legal impact on roadside encounters with North Carolina law enforcement officers. Since the
Rodriguez decision was filed in the U.S. Supreme Court on April 21, 2015, the case has been cited
2,317 times across the entire United States. In 4t Circuit jurisprudence, you will find 129 cites to
Rodriguez at the United States District Court level and 34 cities in the 4t Circuit Court of
Appeals. In our State Courts, Rodriguez has been touched by the N.C. Supreme Court on 5
occasions although we only have two actual opinions, one for the State in State v. Bullock, 370
N.C. 256 (2018) and one for the Defendant in State v. Reed, 373 N.C. 498 (2020). The North
Carolina Court of Appeals has cited the Rodriguez decision on 36 separate occasions. The vast
majority of the Court of Appeals decisions have been rendered against the Defendant.

The purpose of this manuscript is to threefold. First, to discuss a selected number of
cases from the N.C. Court of Appeals where Rodriguez claims have been litigated. Second, to
discuss the cases that have come before the N.C. Supreme Court where a roadside Rodriguez
delay was the primary issue and the Court actually rendered an opinion. And finally, to provide
trial lawyers with some practical tips on how to discover, articulate and preserve a 4t
Amendment Rodriguez violations at the trial court level.

Who is Dennys Rodriguez and why is his story important to you?!

Facts of the Case from the Petitioner’s Brief: (Please read these facts, because they will sound
all too familiar. In addition, if you are going to make a motion to suppress under Rodriguez,
you must be intimately familiar with the facts of Rodriguez).

! In 2011, more than 17 million people were reportedly pulled over in the United States for a traffic violation.
As result, Mr. Rodriguez became a statistic for citizen/ police encounters. Your clients are part of the
statistical analysis as well. Christine Eith & Matthew R. Durose, Bureau of Justice Statistics, Contacts
Between Police and the Public, 2008 7 (Oct. 2011), available at

http:/ /www.bjs.gov/content/ pub/ pdf/cpp08.pdf (reporting on survey conducted by the Department of
Justice’s Bureau of Justice Statistics about face-to-face contacts between citizens and police).



Just after midnight on March 27, 2012, petitioner Dennys Rodriguez and his passenger,
Scott Pollman, were driving westward from Omaha, Nebraska, to Norfolk, Nebraska, on
Nebraska State Highway 275. About twenty miles into their trip, just outside the small
community of Valley, Nebraska, Mr. Rodriguez drove past Officer Morgan Struble of the Valley
Police Department. Officer Struble was positioned in a turnaround median watching for
“speeders and intoxicated drivers and so on”. Although Mr. Rodriguez was not speeding or
driving erratically, Officer Struble immediately pulled onto the highway and began traveling
west bound behind Mr. Rodriguez’s Mercury Mountaineer.

Officer Struble pursued Mr. Rodriguez’s vehicle until he was approximately three to four
car-lengths behind, with Mr. Rodriguez traveling in the right lane of the four-lane divided
highway and Officer Struble staying in the left lane. From this vantage point, Officer Struble saw
the passenger-side tires of Mr. Rodriguez’s vehicle cross for about two seconds over the line
separating the right lane of traffic from the shoulder of the highway. Mr. Rodriguez then quickly
corrected back into his lane of traffic. Officer Struble decided to stop Mr. Rodriguez for driving
on the shoulder of the road. He pulled over Mr. Rodriguez’s vehicle at approximately 12:06 a.m.

As Officer Struble approached Mr. Rodriguez’s Mountaineer from the passenger’s side,
he noticed a strong odor of air freshener. At the vehicle, he spoke with Mr. Rodriguez, obtained
Mr. Rodriguez’s license, registration, and proof of insurance, and asked why he had driven onto
the shoulder. Mr. Rodriguez said he had swerved to avoid a pothole and was agitated when
Officer Struble informed him that momentarily crossing onto the shoulder was a traffic violation.

While Officer Struble was speaking with Mr. Rodriguez from the passenger side of the
vehicle, he noticed that the passenger, Mr. Pollman, seemed nervous. Mr. Pollman pulled his cap
low over his eyes, smoked a cigarette, and did not look at Officer Struble.

Officer Struble asked Mr. Rodriguez to step out of the vehicle. Mr. Rodriguez complied
and met Officer Struble at the back of the Mountaineer. Officer Struble then asked Mr. Rodriguez
to accompany him to his patrol car so that the officer could complete some paperwork. Mr.
Rodriguez asked if he was obligated to do so. When Officer Struble said “no,” Mr. Rodriguez
demurred, saying he would rather just sit in his own vehicle.

Officer Struble was taken aback by Mr. Rodriguez’s response. Although he had never
before had anyone refuse to come back to his patrol car, he claimed that, “in [his] experience,”
doing so was a “subconscious behavior that people concealing contraband will exhibit”.

Officer Struble returned to his cruiser and called in a request for a records check on Mr.
Rodriguez. He then returned to Mr. Rodriguez’s vehicle to talk with Mr. Pollman. Officer Struble
asked Mr. Pollman for his identification and then began inquiring about “where he was coming
from and where they were going.” Mr. Pollman explained that he and Mr. Rodriguez had made
the two-hour trip from Norfolk to Omaha to investigate the possibility of purchasing an older-
model Ford Mustang. They had decided against buying the car when the owner could not
produce the title. Officer Struble asked whether they had viewed any pictures of the Ford
Mustang before driving to Omaha to see the car in person, and Mr. Pollman replied that they had
not.

Officer Struble had specifically noted Mr. Pollman’s nervousness during the officer’s first
exchange with Mr. Rodriguez at the vehicle. When he was speaking to Mr. Pollman directly,
however, Officer Struble did not testify that he observed any signs of nervousness. Nonetheless,
Officer Struble found the plan to purchase the car strange because Officer Struble himself would
not have made such a drive without first seeing photos of the vehicle he was thinking about
purchasing. He also found their decision to drive from Norfolk to Omaha late on a Tuesday night



“abnormal.” It was “common knowledge,” he said, that people do not drive a long distance to
look at a vehicle and come back at midnight. But, during the traffic stop, Officer Struble did not
ask how long Mr. Pollman and Mr. Rodriguez had been in Omaha, when they had actually
looked at the Mustang, or whether they had attended to any other business before or after
looking at the car.

After obtaining Mr. Pollman’s driver’s license, Officer Struble again returned to his
cruiser. It was 12:19 a.m. —about thirteen minutes into the traffic stop. Officer Struble had a drug-
detection dog in his car, and decided that he was “going to walk [his] dog around the vehicle
regardless whether [Mr. Rodriguez] gave [him] permission or not.” However, Officer Struble
wanted a second officer to act as a backup because there were two persons involved in the stop.

Officer Struble requested a records check on Mr. Pollman’s license and then contacted a
second officer. Officer Struble then began writing a warning ticket for Mr. Rodriguez.

Officer Struble returned to Mr. Rodriguez’s vehicle for a third time, where he returned all
of the documents he had collected to Mr. Rodriguez and Mr. Pollman. Officer Struble then issued
a written warning to Mr. Rodriguez for driving on the shoulder of the road. Officer Struble
completed the warning at 12:25 a.m. and said he gave it to Mr. Rodriguez no more than a minute
or two later.

By the time Officer Struble had returned Mr. Rodriguez’s documents and issued the
warning, Officer Struble had “[taken] care of all the business” of the traffic stop. In his words, he
had “got[ten] all the reason for the stop out of the way.” Nevertheless, because of his plan to
conduct the sniff regardless of what else happened, Officer Struble did not allow Mr. Rodriguez
to leave.

Instead, Officer Struble asked Mr. Rodriguez if “he had an issue with [Officer Struble]
walking [his] police service dog around the outside of [the] vehicle.” When Mr. Rodriguez
replied that he did, in fact, have an issue with that, Officer Struble directed Mr. Rodriguez to turn
off the ignition, get out of his vehicle, and stand in front of the cruiser until the second officer
arrived.

Officer Struble acknowledged that at this point Mr. Rodriguez “was not free to leave.”
Officer Struble’s backup officer, Deputy Duchelus of the Douglas County Sheriff's Office, arrived
at 12:33. About one minute later, or approximately seven to eight minutes after Officer Struble
had issued the warning for driving on the shoulder, Officer Struble walked his dog around Mr.
Rodriguez’s Mountaineer. The dog alerted.

During a search of the vehicle, officers discovered a bag of methamphetamine. Mr.
Rodriguez was later charged with possession with intent to distribute 50 grams or more of
methamphetamine in violation of 21 U.S.C. § 841(a)(1) and (b)(1).

Procedural History of Rodriguez from the Brief of the Petitioner: (Bear with me, keep reading,
this is important stuff.)

Mr. Rodriguez moved to suppress the evidence seized from his car, arguing that Officer
Struble had violated his Fourth Amendment rights by detaining him for a dog sniff without
reasonable suspicion of criminal activity.

After hearing evidence, the United States Magistrate Judge recommended that the
motion be denied. The Magistrate Judge acknowledged that the sniff occurred about eight
minutes after the traffic stop had concluded. He also agreed that Officer Struble had nothing but



a “big hunch” that Mr. Rodriguez was hiding something in the vehicle and no reasonable
suspicion to independently support the detention. Nonetheless, the Magistrate Judge
recommended that the district court deny Mr. Rodriguez’s motion. The Magistrate Judge
believed that Eighth Circuit precedent he was bound to apply would consider the delay an
acceptable “de minimis [sic] intrusion on the defendant’s Fourth Amendment rights.”

The Magistrate Judge cited United States v. $404,905.00 in U.S. Currency, 182 F.3d 643
(8th Cir. 1999), to support his conclusion. There, the Eighth Circuit held that, “when a police
officer makes a traffic stop and has at his immediate disposal the canine resources to employ
[what is a] uniquely limited investigative procedure, it does not violate the Fourth Amendment
to require that the offending motorist’s detention be momentarily extended for a canine sniff of
the vehicle’s exterior.” $404,905.00 in U.S. Currency, 182 F.3d at 649 (footnote omitted).

The Magistrate Judge asserted that, under this “de minimis” rule, the Eighth Circuit
allows for up to ten minutes of suspicionless detention for officers to accomplish a dog sniff.
Because the detention in Mr. Rodriguez’s case was less than ten minutes, the Magistrate Judge
recommended denying his motion to suppress.

The District Court adopted the Magistrate Judge’s factual findings and legal conclusions
in their entirety. Mr. Rodriguez entered a conditional guilty plea to the Indictment, reserving his
right to appeal the denial of his motion to suppress. He was sentenced to the mandatory
minimum sentence of five years in prison.

The Appellate Proceedings in Rodriguez:

The Eighth Circuit affirmed. It began with the proposition that a dog sniff conducted in a
reasonable manner during a lawful traffic stop “’does not infringe upon a constitutionally
protected interest in privacy.”” (quoting United States v. Martin, 411 F.3d 998, 1002 (8th Cir. 2005)
(quoting Illinois v. Caballes, 543 U.S. 405, 408 (2005))). A canine sniff “may be the product of an
unconstitutional seizure,” however, “’if the traffic stop is unreasonably prolonged before the dog
is employed.”” Id. (quoting Martin, 411 F.3d at 1002). The Eighth Circuit held that such was not
the case in the Rodriguez stop. “A brief delay to employ a dog does not unreasonably prolong the
stop,” the Court of Appeals asserted. In fact, the Eighth Circuit had “repeatedly upheld dog sniffs
that were conducted minutes after the traffic stop concluded.” Id. (citing United States v.
Alexander, 448 F.3d 1014, 1017 (8th Cir. 2006); Martin, 411 F.3d at 1002; United States v. Morgan,
270 F.3d 625, 632 (8th Cir. 2001); and $404,905.00 in U.S. Currency, 182 F.3d at 649). The Court of
Appeals surveyed detentions it had upheld under this rule, noting that they ranged from two
minutes to close to ten minutes. Id. The seven or eight-minute delay in Mr. Rodriguez’s case fell
within these limits. The court therefore held that Mr. Rodriguez’s detention was “a de minimis
intrusion on [Mr.] Rodriguez’s personal liberty” and not an unreasonable seizure. In light of this
conclusion, the Court of Appeals expressly declined to decide whether Officer Struble had
reasonable suspicion to continue Mr. Rodriguez’s detention. Thus, the “de minimis” exception
was the sole basis for the Court of Appeals” decision.

The Question Presented in Rodriguez:

Here is the question presented to the United States Supreme Court in Rodriguez as
framed by the fabulous Federal Public Defenders that took this case to the top:

After a law enforcement officer has completed a stop for a traffic
infraction, does the continued detention of the driver to conduct a dog sniff,
without probable cause or reasonable suspicion to believe that the vehicle



contains contraband, violate the Fourth Amendment’s prohibition against
unreasonable seizures?

Notice the question framed by the Petitioner involves the legality of extending a traffic
stop for the purpose of conducting a dog sniff. The great thing about Rodriguez is the Court did
not limit the holding to an extension of the stop solely for purposes of conducting a dog sniff.
The Rodriguez decision goes much further. After Rodriguez, Officers can risk an unfavorable
ruling on a motion to suppress when their inquiries and their investigation begin to shift from the
primary mission of the stop. Absent reasonable suspicion to believe that criminal activity is
afoot, an officer cannot engage on a fishing expedition on the side of the road. It is the fishing
expedition on the side of the road that I have been fighting against for years. In other words, in a
post Rodriguez world, it is clear that officers involved in a traffic stop should fish or cut bait with
regard to the mission of the stop, which is almost always limited to enforcement of the traffic
violation in question and related safety concerns.?

Digging Deeper into the Rodriguez Holding.

The Rodriguez opinion is filled with golden nuggets for a criminal defense lawyer who is
trying to suppress evidence seized during a vehicle stop. Here’s the overview.

1. “A police stop exceeding the time needed to handle the matter for which the stop was
made violated the United States Constitution’s shield against unreasonable seizures”.

2, “ A seizure justified only by a police-observed traffic violation became unlawful if it was
prolonged beyond the time reasonably necessary to complete the mission of issuing a ticket for
the violation.”

3. “Lacking the same connection to roadway safety as the ordinary inquiries, a dog sniff
was not fairly characterized as part of the officer’s traffic mission.

The headnotes from the opinion are equally golden:

1 “A police stop exceeding the time needed to handle the matter for which the stop was
made violates the United States Constitution’s shield against unreasonable seizures. A seizure
justified only by a police-observed traffic violation, therefore, becomes unlawful if it is prolonged
beyond the time reasonably required to complete the mission of issuing a ticket for the violation”.

2. “A seizure for a traffic violation justifies a police investigation of that violation. A
relatively brief encounter, a routine traffic stop is more analogous to a so-called Terry stop than
to a formal arrest. Like a Terry stop, the tolerable duration of police inquiries in the traffic-stop
context is determined by the seizure’s mission, to address the traffic violation that warranted the
stop and attend to related safety concerns. Because addressing the infraction is the purpose of the
stop, it may last no longer than is necessary to effectuate that purpose. Authority for the seizure
thus ends when tasks tied to the traffic infraction are, or reasonably should have been,
completed.”

3 “The Fourth Amendment tolerates certain unrelated investigations that do not lengthen
the roadside detention. However, judicial precedent cautions that a traffic stop can become

2 Fish or cut bait; “stop vacillating and act on something or disengage from it.” “Do something, or get out of
the way.” “Something you say to someone when you want them to make a decision and take action without
any further delay”. Cambridge Dictionary of American Idioms and McGraw Hill Dictionary of American
Idioms.




unlawful if it is prolonged beyond the time reasonably required to complete the mission of
issuing a warning ticket. The seizure remains lawful only so long as unrelated inquiries do not
measurably extend the duration of the stop. An officer, in other words, may conduct certain
unrelated checks during an otherwise lawful traffic stop. But, he may not do so in a way that
prolongs the stop, absent the reasonable suspicion ordinarily demanded to justify detaining an
individual.”

4. “Beyond determining whether to issue a traffic ticket, an officer’s mission includes
ordinary inquiries incident to the traffic stop. Typically, such inquiries involve checking the
driver’s license, determining whether there are outstanding warrants against the driver, and
inspecting the automobile’s registration and proof of insurance. These checks serve the same
objective as enforcement of the traffic code: ensuring that vehicles on the road are operated safely
and responsibly.”

bi “A dog sniff, by contrast to a traffic stop, is a measure aimed at detecting evidence of
ordinary criminal wrongdoing.”

6. “Lacking the same close connection to roadway safety as the ordinary inquiries, a dog
sniff is not fairly characterized as part of the officer’s traffic mission.”

& “The reasonableness of a seizure depends on what the police in fact do”.

8. “If an officer can complete traffic-based inquiries expeditiously, then that is the amount
of time reasonably required to complete the stop’s mission. A traffic stop prolonged beyond that
point is unlawful.”

9. “ Absent reasonable suspicion, police extension of traffic stop in order to conduct canine
drug-detection sniff violates the Federal Constitution’s Fourth Amendment shield against
unreasonable seizures.”

Justice Ginsberg wrote the majority opinion in Rodriguez. Justice Roberts, along with the
late Justice Scalia, accompanied by Justice Breyer, Justice Sotomayor and Justice Kagan all joined
in the Ginsburg opinion. Dissenting opinions were filed and/or joined by Justice Thomas, Justice
Alito and Justice Kennedy. If you spend some time reading the opinion, you will find that is a
breath of fresh air from the Supreme Court and it may provide you with powerful ammunition to
defend against what happens to your client when he or she is pulled over for a traffic violation
and the search for other criminal activity ensues.

So, what does Rodriguez really mean in North Carolina?

The de minimis delay exception is toast.

As Professor Jeff Welty from the UNC School of Government points out, “at a minimum,
Rodriguez effectively overrules State v. Brimmer, 187 N.C. App. 451 (2007) (Courts...have
held...that if detention is prolonged for only a very short period of time, the intrusion is
considered de minimus. As a result, even if the traffic stop has been effectively completed, the
sniff is not considered to have prolonged the detention beyond the time reasonably necessary for
the stop.”), see also State v. Sellars, 222 N.C.App 245 (2012), for similar treatment.? In the old

3 Supreme Court Rejects De Minimus Extension of a Traffic Stop to Deploy a Drug Dog, posted on UNC
School of Government, Criminal Law Blog, April 22, 2015). Professor Welty was correct in his April, 2015
prediction as to the status of Brimmer and Sellars after Rodriguez as both cases were overruled in part by
State v. Warren, 775 S.E. 2d 362, 2015 N.C. App. 674 (N.C. Ct. App. 2015).
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days, I was consistently hurt by Brimmer and Sellars during suppression hearings. I am pleased
these cases have been overruled by Rodriguez.

I am even more pleased professor Welty provides us with further ammunition about the
impact of Rodriguez on traffic stops in North Carolina, as he rightly points out in the same blog
referenced above that ..."”the impact of Rodriguez extends beyond dog sniffs. If an officer can’t
extend a stop to deploy a dog, he or she can’t extend the stop to ask drug-related questions or
seek consent to search, either.”, id. Professor Welty cites an article by Professor Orin Kerr
entitled “Police can’t delay traffic stops to investigate crimes, absent suspicion, for the
proposition that Rodriguez is more important for its impact on police asking questions than [for
it's impact on the] the use of drug-sniffing dogs’, because dog sniffs are uncommon but questions
about matters unrelated to the basis for the stop are asked “all the time”.4 Welty further
observes that North Carolina law tended not to support delays for additional questioning even
before Rodriguez, but the case certainly draws a line in the sand.”, id.

So, what Rodriguez lines have been drawn in the sand by our appellate courts thus far.
Let’s start with the N.C. Court of Appeals:

1. State v. Leak, 773 S.E. 2d 340, 2015 N.C. App. Lexis 445 (N.C. Ct. App. 2015), filed June 2,
2015, vacated and remanded by the N.C. Supreme Court at 780 S.E. 2d 553, 2015 Lexis 1258, filed
December 18, 2015.

The first North Carolina response to United States vs. Rodriguez came from Anson County in the
case of State v. Leak, 773 S.E. 2d 340, 2015 N.C. App. Lexis 445 (N.C. Ct. App. 2015), filed June 2,
2015, vacated and remanded by the N.C. Supreme Court at 780 S.E. 2d 553, 2015 Lexis 1258, filed
December 18, 2015.

Facts in Leak:

On April 30, 2012, at approximately 11:30 p.m., Lilesville City Police Chief Bobby
Gallimore was on patrol. He noticed a parked car in a gravel area near Highway 74. Chief
Gallimore decided to stop and see if the driver needed assistance. Before approaching the car,
Chief Gallimore ran the vehicle’s license plate, which came back to the defendant, Keith Leak.
Chief Gallimore approached the Defendant to see if he needed anything. The Defendant replied
that he did not need assistance and that he had simply pulled off the road to return a text
message. Chief Gallimore then asked Mr. Leak for his driver’s license and the identification
matched the registered owner of the car.

Chief Gallimore decided to check the status of the defendant’s driver’s license, so he took
the license to his patrol car. It is uncontroverted that Chief Gallimore had zero suspicion that Mr.
Leak was involved in criminal activity.

Mr. Leak remained in his vehicle while Chief Gallimore checked on the status of the
driver’s license. Chief Gallimore confirmed that Mr. Leak’s driver’s license was valid, however,
during a computer search of Mr. Leak’s name, he learned that Mr. Leak had an outstanding arrest
warrant from 2007.

4 Orrin Kerr is a distinguished Fred C. Stevenson Research Professor at The George Washington University
Law School where he has taught since 2001. His Washington Post article on the impact of Rodriguez can be
found here. https:/ / www.washingtonpost.com/news/volokh-conspiracy/wp/2015/04/21/police-cant-
delay-traffic-stops-to-investigate-crimes-absent-suspicion-supreme-court-rules /?utm_term=.b727c695739f




Chief Gallimore returned to the vehicle and asked Mr. Leak to get out of his car, at which
time Mr. Leak informed the Chief that he had a .22 pistol in his pocket. Mr. Leak was
subsequently arrested for possession of a firearm by a convicted felon.

Procedural History of Leak:

The Defendant was indicted for felonious possession of a firearm by a convicted felon
and misdemeanor of carrying a concealed weapon. On August 5, 2013, Mr. Leak’s attorney filed
a motion to suppress evidence obtained at the time of his arrest alleging that his seizure was
unlawful and the evidence seized as a result of the unlawful seizure should be suppressed under
the Fourth Amendment to the United States Constitution and applicable provisions of the North
Carolina constitution.

Superior Court Judge Tonya Wallace heard the motion to suppress. Chief Gallimore
testified for the State. The Defendant did not present evidence. On August 7, 2013, Judge
Wallace entered an order denying the Defendant’s motion to suppress. On November 14, 2013,
Mr. Leak entered a conditional guilty plea to possession of a firearm by a convicted felon,
reserving his right to appeal the denial of his motion to suppress. Mr. Leak received a suspended
sentence of not less than nine and not more than twenty months in prison with supervised
probation for a period of twelve months.

The Issue on Appeal in Leak:

The sole issue on appeal in State v. Leak was, whether Judge Wallace erred by denying
the defendant’s motion to suppress the gun that was seized from him as he exited his vehicle at
the direction of Chief Gallimore.

Defendant’s Argument in Leak:

Defense counsel argued that Mr. Leak was illegally seized when Chief Gallimore took
Mr. Leak’s driver’s license to the patrol vehicle in order to conduct a computer search. The
seizure was unlawful according to Mr. Leak’s lawyer, because Chief Gallimore had no reasonable
suspicion to believe that Mr. Leak was engaged in unlawful activity. In a 2-1 decision, the N.C.
Court of Appeals agreed with Mr. Leak’s trial lawyer.

The Court of Appeals Decision in Leak:

In Leak, the Court of Appeals agreed with Judge Wallace that the evidence supported a
finding that Chief Gallimore’s initial encounter was consensual, but there was a legitimate
purpose to approach the vehicle; ie., to check on the driver’s safety. The encounter was deemed
consensual in part because there was no evidence that Chief Gallimore activated his blue lights,
and while Chief Gallimore had a service revolver, the revolver was not pointed or displayed. The
Court observed that prior appellate cases in North Carolina have made it clear that a seizure does
not occur simply because a police officer approaches an individual and asks a few questions. So
long as a reasonable person would feel free to disregard the police and go about his business, the
encounter is consensual, and no reasonable suspicion is required. The encounter will not trigger
Fourth Amendment scrutiny unless it loses its consensual nature, citing State v. Campbell, 359
N.C. 644, 617 S.E. 2d 1, (2005), quoting Florida v. Bostick, 501 U.S. 429, (1991), internal quotation
omitted)). The court further observed that Chief Gallimore required no particular justification to
ask Mr. Leak to “voluntarily” consent to an examination of the driver’s license and registration.

In denying Mr. Leak’s motion, Judge Wallace gave two alternative conclusions of law to
support her ruling. First, Judge Wallace found that there was no seizure in this instance. Second,



if there was a seizure, Chief Gallimore’s decision to take the driver’s license to his patrol car for
investigation constituted a “de minimus delay”.

The Court of Appeals analysis in State v. Leak:

The Court of Appeals held that the taking and carrying away of a driver’s license from an
otherwise consensual encounter in order to conduct further investigation, with nothing else
appearing insofar as criminal activity is concerned constituted a seizure for Fourth Amendment
purposes. In reaching the decision, the Court cited the following language from State v. Icard
363 N.C. 303, 677 S.E. 2d 822 (2009), quoting Bostick, 501 U.S. at 437 and INS v. Degaldo, 466 U.S.
210, (1984).

“An individual is seized by a police officer and is thus within the
protection of the Fourth Amendment when the officer's conduct "would
have communicated to a reasonable person that he was not at liberty to
ignore the police presence and go about his business." . . . Moreover, "an
initially consensual encounter between a police officer and a citizen can
be transformed into a seizure or detention within the meaning of the
Fourth Amendment if, in view of all of the circumstances surrounding
the incident, a reasonable person would have believed that he was not
free to leave" or otherwise terminate the encounter”.

Clearly in Mr. Leak's situation, he was not free to go about his business when Chief
Gallimore took possession of his license to investigate the status of the license in his patrol car. In
fact, Chief Gallimore testified that Mr. Leak was not free to leave when he took the license back to
his patrol car. Here is the exchange between the prosecutor and the Chief.

PROSECUTOR: “And when you asked him for his driver's
license and registration, why did you do that”?

CHIEF GALLIMORE: “I asked for his driver's license to — I
asked him if he had a valid license, and he said he did. And I said, "Well,
may I see your license?" And he handed me his license. And then that's
when I ran them to make sure that they were valid”.

PROSECUTOR: “And why is that”?

CHIEF GALLIMORE: “Because we seem to have a lot of people
that drive while license revoked. And I felt obligated -- If I would have
released - you know, if I told him he's free to leave from there and he's
okay to drive from there, and he got in a wreck, then I'd be liable for it
because he didn't have a license”.

It is important to note, for the majority of the Leak panel, that Chief Gallimore’s decision
to hold on to the driver’s license converted an otherwise consensual encounter into a seizure with
Fourth Amendment implications. This conclusion was consistent with the Court’s prior ruling in
State v. Jackson, 199 N.C. App. 236, 681 S.E. 2d (2009) where the court held that the continued
interrogation of the driver of a motor vehicle and his passenger about the presence of drugs or
weapons in the car was indeed an extension of an otherwise lawful detention once the officer
dispelled his suspicion that the driver had a valid license. To extend the encounter beyond the
original purpose of a traffic stop, there must be reasonable suspicion of criminal activity to
change the mission of the investigation from traffic law enforcement to some other violation of
the law.



The Leak panel majority provided ample case law for the proposition that continuing to
deprive an individual of identification or vehicle registration documents constitutes a seizure and
it is only after those documents are returned that the seizure can be eligible for a subsequent
“consensual encounter” analysis.

The alternative conclusion of law in State v. Leak:

In the event the taking of the license to the patrol car constituted a seizure, Judge Wallace
provided an alternative conclusion of law to further justify her denial of the Defendant’s motion
to suppress. She determined that the amount of time in which Chief Gallimore was in possession
of the defendant’s license constituted a “de minimis delay”. The Court of Appeals took issue
with Judge Wallace’s conclusion of law that the delay was de minimus, citing United States v.
Rodriguez, which was decided after Mr. Leak’s suppression hearing, but handed down while Mr.
Leak’s case was pending in the Court of Appeals. Accordingly, the Court held that Mr. Leak
received the benefit of Rodriguez, citing State v. Morgan, 359 N.C. 331, 604 S.E. 2d 886) and
Griffith v. Kentucky, 479 U.S. 314 (1987).

The Holding in State v. Leak:

Here's the bottom line in Leak. The Court held that Chief Gallimore’s seizure of Mr.
Leak for the purpose of conducting an investigation into the status of his driver’s license was
illegal, and the illegal detention led to the discovery of a firearm that resulted in the Defendant’s
arrest. But for the illegal seizure, the firearm would not have been discovered. Accordingly, the
Court held that Judge Wallace erred in denying the Defendant’s motion to suppress.

The dissent in State v. Leak:

Judge Mcullough dissented in State v. Leak. Judge Mcullough took issue with majority’s
conclusion that an officer conducts an impermissible seizure under the Rodriguez rationale when
he conducts a computer search of the driver’s license of an individual that the officer has
approached to determine if the individual needs assistance. Judge Mcullough contends in his
dissent that the majority panel was reading Rodriguez too narrowly. Judge Mcullough would
hold than an officer has the latitude during a consensual encounter, to perform routine functions
that are almost always associated with traffic stops. Judge Mcullough asserts in his dissent that
the majority panel leaves officers with two different standards for investigative activity, one for a
traffic stop based on reasonable suspicion, and one for a consensual encounter. Judge Mcullough
states in his dissent as follows:

“Thus, I believe that the act of checking a driver’s license is permissible,
so long as the approach is for a valid purpose such as offering assistance. The
majority concedes that an officer can ask the driver to identify himself. I
maintain an officer has the right to ask the driver to identify himself to ensure the
driver is the owner and the right to check the driver’s record for insurance or
warrants. In other words, I believe in the area of traffic enforcement and
management, the reduced expectations of privacy in the operation of vehicles,
that the police have in any such encounter do not run afoul of the Fourth
Amendment when they take the actions Chief Gallimore took here.”

Judge Mcullough is essentially of the view that a police officer should be allowed to

conduct routine identity checks of individuals that are lawfully sitting in a vehicle under
circumstances where it may reasonably appear that the individual needs assistance. He would
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further hold that an officer in this circumstance can conduct an investigation to make sure the
individual’s papers are in order and there are no outstanding warrants for arrest.

Mr. Leak Ultimately Prevailed:

The North Carolina Supreme Court vacated the Court of Appeals opinion in Leak and
remanded the case to the Court of Appeals with further instructions to remand the case to the
trial court for further consideration in light of Rodriguez. This means the Leak opinion has no
precedential value, but the opinion is chocked full of good case law on what constitutes a seizure.
The good news for Mr. Leak is; the State ultimately dismissed the case in an apparent strategic
decision to avoid unfavorable Rodriguez jurisprudence in the appellate courts. Congratulations
to trial counsel Sophia Gatewood Crawford of Wadesboro, N.C. ; now Judge Crawford and
appellate counsel Nahendra K. Ghosh of Chapel Hill, N.C.; for their excellent work on behalf of
Mr. Leak.

2 State v. Warren, 776 S.E. 2d 861, 2015 N.C. Lexis 1013 (2015); affirmed by N.C. Supreme
Court at 368 N.C. 756, 782 S.E. 2d 509 (Mar. 2016).

Facts in Warren:

In State v. Warren, the Defendant was stopped for an uncontested moving violation. During the
course of the routine traffic stop, a dog was called to conduct an exterior sniff of the vehicle that
led to the discovery of cocaine and drug paraphernalia. Mr. Warren was a habitual felon.

The issue in Warren: The issue in Warren was whether law enforcement had reasonable
articulable suspicion to extend the scope of the initial stop for a moving violation and subject the
Defendant’s vehicle to a canine search.

The Holding: The majority of the court of appeals held the following factors constituted sufficient
reasonable articulable suspicion of drug activity so as to legally permit the extension of an
otherwise routine traffic stop to conduct a drug investigation: (1). Presence in a high crime area,
(2). Defendant appeared to have something in his mouth that he was not chewing and affected his
speech; (3). Based on the officers six years of experience, he had made numerous drug stops
involving individuals that hide drugs in their mouths and will swallow drugs to destroy evidence,
all of which was consistent with his training as a narcotics officer; and; 4. During conversation
with the defendant, he denied being involved with drugs “any longer”.

Although Judge Elmore issued a strong dissenting opinion and would have reversed the trial
court’s denial of the defendant’s motion to suppress, Judge Dillon and Judge Geer ruled for the
State and the North Carolina Supreme Court ultimately affirmed the decision so Mr. Warren was
required to serve his habitual sentence of not less than 38 and not more than 58 months in the
Department of Corrections for felony possession of cocaine.

3. State v. Johnson, 783 S.E. 2d 753, 2016 N.C. App. Lexis 341, (filed April 5, 2016).

Next up in the North Carolina line of cases responding to Rodriguez is State v. Johnson,
decided less than 30 days after the N.C. Supreme Court affirmed the Court of Appeals decision in
Warren. Johnson is a Brunswick County case where the Defendant unanimously lost in the Court
of Appeals after being convicted of trafficking in opium or heroin and other drug offenses. As
was the case with Warren, I will not discuss the facts of Johnson in detail because the Defendant
lost and the trial judge’s findings of fact were unchallenged on appeal.
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The gist of the facts in Johnson involve a defendant named Taseen Tyrece Johnson who
was a passenger in an automobile that was driven by Todd Waters. DMV Officer Matthew Ward
stopped the vehicle for an expired plate. The validity of the stop was not questioned. It is
difficult to argue with the Johnson Court’s conclusion that Officer Ward developed, “in a timely
manner”, reasonable articulable suspicion to believe that criminal activity was afoot inside the
vehicle.

Reasonable Suspicion Factors that doomed Mr. Johnson:

Remember, the Rodriguez opinion requires officers to remain focused on the primary
mission of a traffic stop, unless and until there is a timely observation of sufficient factors that
justify a shift to extend the stop beyond that which is normally attendant to traffic enforcement
and safety issues. In Johnson, the following totality of circumstances worked against the
defendant/ passenger, Mr. Johnson: (1) When Officer Ward initially scanned the vehicle, both the
driver and Mr. Johnson appeared nervous and could not provide answers to basic questions
regarding their travel destination and origin. (2) As Officer Ward talked with the occupants of
the vehicle, he believed there were more than two cell phones in the truck, which was odd to him
as there were only two occupants. (3) Officer Ward noticed a box shaped “PCM” computer
system device that controls a vehicle. Officer Ward was familiar with such a device and testified
that such a device would normally be located in the engine compartment as opposed to the
passenger compartment. The location of the device in the passenger compartment was certainly
not illegal, but was nevertheless “unusual”, according to Officer Ward. (4) The Defendant’s chest
rose and fell rapidly as he breathed, and he mumbled vague responses to Officer's Ward's
Questions. (5) Even when Officer Ward asked the Defendant to speak up, the defendant
continued to mumble “incoherently”. (6) When Officer Ward asked the driver, Mr. Waters
produce a driver’s license and registration, he could produce a vehicle registration, but not a
driver’s license.

Things continued to go downhill for Mr. Johnson when a second officer arrived on the
scene in the form of Brunswick County Deputy Sheriff Peter Arnold. Deputy Arnold was
patrolling in the area and stopped to assist Officer Waters. Deputy Arnold approached the
passenger’s side of the vehicle. Deputy Arnold noticed that the defendant was acting “extremely
nervous. The Defendant’s neck veins were pulsing and he was breathing heavily. Officer Ward
informed Deputy Arnold that both Waters and. Johnson displayed erratic behavior, and they
were unable to state where they were going.

Officer Ward returned to his patrol car and checked the status of Waters’ vehicle and
license. He learned the truck was properly registered to Waters, but the license was and
inspection had expired. Ward cited Waters for the traffic violations and notified Waters of his
court date. Although Ward completed the original purpose of the stop, he asked Waters to step
out of the vehicle and answer additional questions. Meanwhile, Deputy Arnold again
approached the passenger side of the vehicle. He spoke to the Defendant, Mr. Johnson who
continued to give non-committal answers to his questions. He then noticed a rectangular bulge
measuring approximately 5 to 7 inches in the crotch of Mr. Johnson'’s loose-fitting basketball
shorts. Deputy Arnold asked Mr. Johnson what the bulge was all about and Mr. Johnson replied,
“that’'s my balls”. Deputy Arnold asked Mr. Johnson to exit the vehicle for a safety frisk at which
time a package of heroin fell from the Defendant’s crotch to the ground. Johnson is a pretty clear
case for the State and it stands for the following position which is entirely consistent with
Rodriguez, “when there are sufficient facts to warrant reasonable articulable suspicion to believe
that criminal activity may be afoot, an officer may shift from the initial mission of a traffic
enforcement stop for the purpose of conducting an investigation to confirm or dispel reasonable
suspicion of additional illegal activity.
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3. State v. Castillo: Strike Three for the Defendant in the Rodriguez line of cases in the State
of North Carolina is State v. Castillio, 787 S.E.2d 48, 2016 N.C. App. Lexis 502, (filed May 3, 2016,
just 30 days after Johnson. Castillo is a Durham County case where the Defendant won at the
trial level, but he lost on appeal in a unanimous opinion authored by Judge Mcullough.

Facts of Castillo: On September 26, 2014, Officer Roy Green, a 15-year veteran of the
Durham Police Department was assigned to the highway interdiction special operations team
and he was monitoring the southbound lanes of I-85 near the Durham-Orange County border
looking for people who might be using that route to move contraband, money, or engage in
human trafficking. Officer Green also routinely stopped and cited people for traffic violations.
Officer Green has interdiction training, which purportedly aids him in recognizing verbal and
non-verbal indicators that the person stopped for a traffic violation might also be engaged in
other criminal activity.

Officer Green positioned his vehicle on the exit ramp of Highway 70 so he had a clear
view of the southbound lanes of I-85. He observed a green car traveling at a high rate of speed,
so he began to follow the car to see how fast it was traveling. The stop was never questioned at
the trial level.

The trial court granted the defendant’s motion to suppress ruling that Officer Green
unnecessarily extended the traffic stop without reasonable suspicion. The trial court also found
that the defendant had not given clear and unequivocal consent to search his vehicle. Because I
am typically biased toward the Defendant in 4" amendment cases, I would like to take issue with
the Castillo opinion, but it is a difficult case for the defense. The case was handled on appeal by
two lawyers that I know and respect. However, after reading the opinion, I can see where the
Castillo panel is coming from. Here are the apparently unchallenged facts that worked against
Mr. Castillo, (1) The defendant’s hand was shaking uncontrollably (2) the mild odor of air
freshener, (3) The Defendant’s repeated unwillingness to answer the officer’s question as to his
destination, (4) The Defendant’s statement that he did not know where he was going, because he
was using his GPS, (5) Officer Green's significant training in recognizing drug interdiction
indicators. (6) There was an odor of marijuana and (7), the Defendant admitted to smoking
marijuana three days ago.

Even though the Defendant lost in Castillo, you should read the opinion very closely as
the opinion is well-reasoned and it contains an excellent review of the Rodriguez decision.
Writing for the unanimous court, Judge Mcullough states as follows:

“The problem with the trial court’s order stems from a misunderstanding
of the United States Supreme Court recent decision in Rodriguez. Understanding
exactly what Rodriguez permits and what Rodriguez does not permit is
important.”

Judge Mcullough then cites Justice Ginsberg’s majority opinion in Rodriguez with the
following language that boils Rodriguez down into a couple of important paragraphs:

“ A seizure for a traffic violation justifies a police investigation of that
violation. A relatively brief encounter, a routine traffic stop is more analogous to
a so-called "Terry stop" than to a formal arrest. Like a Terry stop, the tolerable
duration of police inquiries in the traffic-stop context is determined by the
seizure's "mission" — to address the traffic violation that warranted the stop, and
attend to related safety concerns. Because addressing the infraction is the
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