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Introduction
By James E. Williams, Jr.

T
he American Bar Association’s Law Day theme for 

2017 celebrates the 14th Amendment and the many 

ways its Citizenship, Due Process and Equal Protec-

tion clauses have reshaped American law and society and advanced 

the rights of all Americans. This TRIAL BRIEFS magazine looks 

at the history and current state of these laws. First, Professor Theo-

dore M. Shaw, the Julius L. Chambers Distinguished Professor of 

Law and Director of the Center for Civil Rights at the UNC School 

of Law at Chapel Hill, reviews how the passage of the Fourteenth 

Amendment in 1868 changed America in fundamental ways and 

how this law has been applied during the subsequent 150 years. 

Then, ACLU of North Carolina’s Legal Director Christopher 

Brook outlines the legal fight since the passage of HB589 which 

imposed new restrictions on voter access including a photo identi-

fication requirement. Rob Wall, Director of NC-CRED, discusses 

how the racial discrepancies within the criminal justice system 

work against the equal protections promised in the 14th Amend-

ment and how data can be a powerful tool for change. Next, attor-

neys Alyson Grine and Emily Coward examine how implicit bias 

and institutional bias should be discussed when raising an Equal 

Protection challenge. Also, Paige Pahlke offers best practices sur-

rounding juror rehabilitation and juror selection in civil cases. We 

end this issue with a new feature edited by Robert Jessup: a Ver-

dicts, Settlements and Dispositions column. 

Visit ncaj.com/trialbriefs for a bonus article: NCAJ Execu-

tive Committee member Ruth Sheehan profiles lions of criminal 

defense practice — Joe Cheshire, Locke Clifford, Sean Devereaux, 

David Rudolf, Wade Smith, Steve Bernholz and Barry Winston —  

who share their advice as they reflect on their incredible careers. 

James E. Williams, Jr.  

is Public Defender for 

Orange and Chatham 

Counties in North 

Carolina where he has 

served since 1990. 

Prior to 1990 he was 

felony chief of the 

Mecklenburg County 

Public Defender’s 

Office. He graduated from Duke University with a 

Bachelor of Arts Degree in Political Science in 1973 

and Duke University School of Law with a J.D. in 

1979. In October 2010, while a NCAJ Board member, 

Mr. Williams moved the Board to establish a Task 

Force on Racial and Ethnic Bias in the Criminal 

Justice System. The motion carried and Mr. Williams 

served as Chair of the Task Force. The work of the 

Task Force led to the establishment of the North 

Carolina Commission on Racial and Ethnic Disparities 

in the Criminal Justice System in September 2012. 

Mr. Williams is a member of the Board of Directors 

of the Commission. He is the founder and Board 

member of the North Carolina Public Defender 

Committee on Racial Equity. He served as the 

Committee’s President from its creation in 2011 until 

2016. He has twice served on the North Carolina 

Chief Justice’s Commission on Professionalism. 

Mr. Williams serves on the Advisory Board of the 

National Consortium on Racial and Ethnic Fairness in 

the Courts. He chairs the Orange Bias Free Policing 

Coalition and co-chairs the District 15B Bar’s Racial 

Justice Task Force. Mr. Williams was presented the 

Thurgood Marshall Award in 2016 by the North 

Carolina Advocates for Justice. He is a regional co-

chair of the National Association of Public Defense 

Racial Justice Task Force.
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Chris Brook joined the ACLU of North Carolina as its Legal Director in 2012. His practice areas correspond with 

the ACLU’s civil rights and liberties focus, touching particularly on racial justice as well as privacy and women’s 

rights. In his time with the ACLU-NC, he successfully argued in defense of North Carolinians’ First Amendment 

rights in the Fourth Circuit Court of Appeals and played a key role in efforts to secure the freedom to marry for 

LGBT North Carolinians as well as to safeguard voting rights throughout the state. He is a member of the North 

Carolina Bar Association Constitutional Rights and Responsibilities Section. In 2015 he was chosen as the recipi-

ent of the Outstanding Recent Graduate Award by Carolina Law and the Community Impact Award by the LGBT Center of Raleigh. 

He also received the Gwyneth D. Davis Award from the North Carolina Association of Women Attorneys in recognition of his work to 

promote the rights of women under the law in 2016. 

Emily Coward is a project attorney with the UNC School of Government’s Indigent Defense Education Group. 

In the past, she has served as a staff attorney with North Carolina Prisoner Legal Services and a law clerk for U.S. 

District Judge James Robertson and for Justice Thembile Skweyiya of the Constitutional Court of South Africa. 

At Duke University School of Law, she was lead articles editor for Law and Contemporary Problems and received 

the faculty award for outstanding achievement in criminal law and procedure. She co-authored Raising Issues 

of Race in North Carolina Criminal Cases, for which she received the Margaret Taylor Writing Award in 2015. She 

earned a BA from Oberlin College and a JD magna cum laude from Duke University School of Law.

Alyson A. Grine is an Assistant Professor at North Carolina Central University School of Law. Previously, she served 

as the Defender Educator at the UNC School of Government from 2006 until August, 2016, focusing on criminal 

law and procedure and indigent defense education. Prior to 2006, she worked for five years as an Assistant Pub-

lic Defender in Orange and Chatham counties. She served as a judicial clerk for Chief Justice Henry Frye of the 

N.C. Supreme Court in 2000 and for Judge Patricia Timmons-Goodson of the N.C. Court of Appeals in 1999. Ms. 

Grine received the Albert and Gladys Hall Coates Teaching Excellence Award for 2012-2014. She is co-author of 

the North Carolina Defender Manual, Volume I; North Carolina Juvenile Defender Manual; and Raising Issues of Race in North Carolina 

Criminal Cases, for which she received the Margaret Taylor Writing Award in 2015. Ms. Grine earned a BA with distinction and a JD 

with honors from UNC-Chapel Hill, and an MA in Spanish from the University of Virginia.

Robert “Robby” Jessup is a partner at Howard Stallings’ Raleigh office. Mr. Jessup has successfully represented 

many individuals hurt or killed by truckers, drunk drivers, freight train companies and amusement park operators. 

He has also represented landowners, ranging from Fortune 100 companies to homeowners, in eminent domain 

cases. He has obtained recoveries in excess of one million dollars for his clients. He is from Greenville, and he 

attended UNC-Chapel Hill for college and law school. 
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Paige Pahlke is an associate attorney at Brown Moore & Associates, PLLC in Charlotte where she focuses her 

practice in the areas of personal injury, wrongful death, and medical malpractice. Ms. Pahlke grew up in Scotts-

bluff, NE, graduated from Creighton University in Omaha, NE in 2007, and received her J.D. from the University 

of Iowa in Iowa City, IA in 2010. Following law school graduation, she moved to Charlotte for warmer weather 

and ended up falling in love with the city. Ms. Pahlke is admitted to practice law in all state and federal courts in 

North Carolina and all state courts in South Carolina. 

Bill Powers is a partner with Powers McCartan, PLLC in Charlotte. His statewide practice focus is on DWI/DUI 

related matters in both criminal and civil court. A graduate of NCSU and Campbell Law School, Mr. Powers is a 

Board Certified Criminal Law Specialist by the NBLSC/NBTA and has been named in Super Lawyers since 2007. He 

is currently serving as President of the North Carolina Advocates for Justice and has previously served as President-

Elect, NCAJ Vice President for Communications, and as a NCAJ Board member. He has also served in leadership roles 

within the NCAJ Criminal Defense Section and the Education Committee and is a recipient of NCAJ’s Ebbie Award.

Theodore M. Shaw is the Julius L. Chambers Distinguished Professor of Law and Director of the Center for Civil 

Rights at the University of North Carolina School of Law at Chapel Hill. Professor Shaw teaches Civil Procedure 

and Advanced Constitutional Law/Fourteenth Amendment. Before joining the faculty of UNC Law School, Pro-

fessor Shaw taught at Columbia University Law School from 2008 until 2014, where he was Professor of Profes-

sional Practice. During that time he was also “Of Counsel” to the law firm of Norton Rose Fulbright (formerly 

Fulbright & Jaworski, LLP). His practice involved civil litigation and representation of institutional clients on 

matters concerning diversity and civil rights. Professor Shaw was the fifth Director-Counsel and President of the NAACP Legal Defense 

and Educational Fund, Inc., for which he worked in various capacities over the span of twenty-six years. For more on Professor Shaw’s 

career visit http://www.law.unc.edu/. 

Ruth Sheehan is an associate attorney with The Francis Law Firm, PLLC, specializing in civil litigation, especially 

personal injury, eminent domain and employment cases. In a previous life, she was a reporter and metro colum-

nist for The News & Observer of Raleigh. It was in that role that she first made the acquaintance of Joe Cheshire, 

comparing his appearance in a big criminal case to the cheeseball at a holiday party: you knew eventually he was 

going to show up. Luckily, Joe is a Lion with a generous sense of humor. Next up: the Lionesses.

Rob Wall is the director of the North Carolina Commission on Racial and Ethnic Disparities. 
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Bill Powers

is a partner with  
Powers McCartan, PLLC in  
Charlotte, North Carolina 

Reap a Harvest of Justice for All
by Bill Powers 

“�Let us not become weary in doing good, for at the proper time  
we will reap a harvest if we do not give up.” Galatians 6:9 NIV 

I ’ll be honest; there are times I feel overwhelmed with the 
responsibilities of the legal profession. I focus on my nat-
ural weaknesses, becoming consumed with the obstacles 

and opposition I face from sometimes not nice and/or good 
people. 

Yes, there can be a distinction. Good people tend to be nice. 
If they are not nice, it is only for a time. And I honestly believe 
there are very few “not good” people out there. 

In my heart, I know why it is all too easy to conflate not nice 
with not good. We see people at their worst in the pressure-
cooker of the Judicial System. 

•	 Clients need our help because something bad has 
happened

•	 Courts need to move dockets because of lacking 
resources and limited time

•	 Opposing Counsel’s clients had something bad  
happen too  

Even with the best of intentions to help others, I get derailed. 
There truly is so much work to be done and there is no way I 
can possibly do it all. There are many who need me. They drain 
me of my time, energy, and resources. 

They also do not seem to appreciate what I do. “Thanks” is 
a word seldom heard. Courtesy, I fear, is rapidly becoming a 
thing of the past. 

Many of us conceptually agree with the precept of Justice 
For All; but, actually living what you believe, fighting for and 
ensuring justice, is often inconvenient and most certainly, 
untimely. 

It is easy to become exhausted . . . or weary. 
I know, “Thanks a lot, Debbie Downer. As President aren’t 

you supposed to build us up?” I believe I am . . . or will. 
I want to talk to you, just you, in this President’s Column. 

I want to ask some hard questions. It’s just the two of us chat-
ting. I’d appreciate your honesty. If you lie, you will be the only 
one who knows. We good? 
So let me ask you: 

1. Why do you get this TRIAL BRIEFS magazine? 
Before you answer, I want you to think for a minute. Anyone 
can come up with an easy answer. As someone who is good on 
your feet — and you would not be an in-the-trenches court-
room lawyer if you were not — answers, especially obvious 
ones, should come easy. 

2. Do you drink too much? Do you have mental health 
problems? 
Whoa. What? Where did that come from? How dare you! 
That’s a personal question. What business is it of yours? I am 
fine. I am just like everyone else out there. I’m good. Mind 
your own business. 

PRESIDENT’S COLUMN
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3. Do you wonder whether Dental School is still an option? 
No. I am proud of my work and my profession. I love what 
I do. I am making a difference in people’s lives. I am exactly 
where I am supposed to be in life. Seriously, Bill, are you 
going to start talking about presidential things? 

Again, I asked you to be honest with yourself. Right now 
you are deflecting. Let us start talking about some truths. Let 
us be honest with one another. 

Let’s make it a “Do Over.” 
We will ignore your first, visceral responses. The purpose 

of all this is not for me to get answers. I want you to get an-
swers for and about yourself. You get to grade yourself. It’s 
your test, but if it were me, I’d make it Pass or Fail. 

I suspect I already know some of the Easy Answers. I hear 
them a lot, probably no louder than from myself. I want you 
to think about the Model Answers I propose. 

1. Why do you get this TRIAL BRIEFS magazine?
Easy Answer:

I have been provided TRIAL BRIEFS magazine because 
I am one of 2,910 people in the State who paid membership 
dues to the North Carolina Advocates for Justice. 
Model Answer:

I receive and read TRIAL BRIEFS magazine because I be-
long. I care about Justice in North Carolina. I want to be a 
better lawyer or legal professional. I want to help people. I 
want to become engaged. I want to make a difference. I be-
lieve in the Mission, the three pillars of NCAJ. I want to sur-
round myself with excellence. I want to network. I want to 
enjoy the practice. I want others to enjoy their work too. I 
want to help build and grow the only organization in North 
Carolina that takes stands, that gets in the mix, and is com-
prised of truly good people who share not all, but many of 
my beliefs and passions. I know I will be valued. I know it 
does not matter what I look like. I know no one cares how I 
vote or who I love or in what God I believe or don’t believe. I 
live what I believe and say. I understand there is room to im-
prove, but there is a mighty tradition and history of excel-
lence at NCAJ. I’m all in, 100 percent. What I do is more than 
a job. I am my job and the job is me. I get TRIAL BRIEFS be-
cause not only do I belong, but I AM NCAJ. 

Then again, maybe you just pay the subscription price of 
membership. 

2. Do you drink too much? Do you have mental health 
problems? 
Easy Answer:

I’m good. Just like everyone else around me. I’m a normal 
lawyer. I’ve got a handle on things. Nothing controls me, es-
pecially my emotions. 
Model Answer:

If I am honest with myself, this is something I should 
consider. I have seen mental health go south for some people 
I knew in law school. I heard someone in court isn’t doing 
well. There are days I am tired. I get worn out. I am weary 
of the system, not all the time, but some of the time. I wish 
people would be a bit nicer, if not more professional. I wish 
people in power understood I do not control many things in 
court, if anything. 

3. Do you wonder whether Dental School is still an option? 
Easy Answer:

Again, I’m good. Everything is fine in the practice. I make 
plenty of money. I am satisfied. Could I really have gotten 
into Dental School? 
Model Answer:

What I do for a living is tough. I live during a time when ci-
vility is a rarity. My profession and I are under attack. Thank 
goodness I have NCAJ. 

How’d You Do? Pass or Fail?
I hope you know you are valued at and a valuable asset to the 
Advocates for Justice. I also hope you recognize that it is ok 
to become weary. In fact, given the crazy time in which we 
live, we should expect to become so.

We will reap a harvest if we do not give up. We will change 
lives. We will make North Carolina a better place in which to 
live. We will comfort others when they are at their worst. We 
will make a difference. 

And in so doing, we will live up to our highest ideals, jus-
tifying the blessing and honor we have been given to help 
others in need. 

What Are Our Wares? 
We do not sell or trade tangible goods. Our wares are under-
standing, and patience, and compassion, and information, 
and experience, and advice. 

We must continue our important work. We must press on 
towards the mark, knowing if we persist we will eventually 
reap the harvest of Justice for All. 

That requires refueling. 
That necessitates mainte-
nance. We need rest.

The best place I 
know to go get suste-
nance when I am weary 
is NCAJ. I am recharged 
when I surround myself with 
people who understand me and like me, 
despite my many weaknesses. 
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I also recognize that I cannot always take. If I am “nor-
mal,” whatever that means today in our profession, I must 
help others whom feel the same way and need the same 
things I do. 

Now that I think about it, I get recharged helping my fel-
low attorneys. At NCAJ, I do hear “thanks.” In fact, I hear it 
all the time.

The people at NCAJ appreciate the work I do. They are 
not mad that I seek what is written in the Constitution. They 
believe 100 percent in the concept of Justice and the necessity 
to maintain a civilized society. 

They do not care if I am an R, or an D, or an I. They are 
my best and closest friends and confidants. They want me to 
succeed. They want me to be engaged. 

They see value in who I am, even if we do not seem very 
much alike at first glance. 

So Here’s the Point . . .  
We need you engaged. We need you 100 percent sold-out to 
our mission. Our greatest strengths are who we are and the 
purpose of our existence: To Help Others.

We need more people like you . . . and not like you. We 
want lawyers, and paralegals, and legal assistants from 
Greenville, and Greensboro, and Ahoskie, and Elizabeth 
City, and Oxford, and Cherokee. 

We don’t care what you look like. 
You can be young or well-seasoned by life. You can be an 

experienced trial dog or in possession of a license still wet 
from printing. You can litigate civil cases or defend people 
accused of crimes. You can be poor or rich. You can be gar-
rulous or quiet. 

We need more of you. We need more members. We need 
your help getting them. 

We want to see you at Continuing Legal Education pro-
grams, Sidebar Socials, and Section Meetings. We want to 
hear what you think. 

Membership Is a Priority 
Right now we are enjoying a slow uptick in membership. 
That’s good. We have an increased number of opportunities 
for people to get out a meet folks at Sidebar Socials, Section 
Meetings, and CLE. 

Membership is central to just about everything in our or-
ganization. It affects our financial position, CLE attendance, 
our lobbying efforts, and our PAC participation. 

It is not all rosy. Within the last few years, membership 
has been problematic at times. We cannot lose members. We 
cannot just maintain membership. We must grow if we are 
to reap our harvest. 

Achieving a little bit of Justice, knowing we have a store-
house of need, somehow just doesn’t cut it. 

During the second half of my term, membership is going 

to be one of my top priorities. Please make it your priority too. 
We need you to invite a non-member to the next NCAJ 

event you attend. They would see what great people comprise 
our organization and how dedicated they are to our causes. 

I ask you to bring a membership application for your 
guest to complete and help us double our membership al-
most overnight. You can print an application at nacj.com. 

It will be easier to do if you bring one person to an “event.” 
It can be a Sidebar Social. Those are free and we normally 
have snacks. 

It can be an CLE. Everyone needs some learnin’. 
It also can be a Section Meeting. They might appreciate 

hearing what we do and why we’re doing it. 
We challenge you. Can we double membership? 

In our Differences and Diversity, We Are Strong
These are not mere words or platitudes. We are taking action 
at the North Carolina Advocates for Justice. 

Diversity and inclusion have always been important to us. 
We have not always been good about sharing 
what we do. 

We have been talking about Di-
versity since the inauguration cere-
mony this past June. It is has been 
a regular topic of discussion at 
our Board of Governors meetings. 
We have participated in presen-
tations, and meetings, and dis-
cussion on this issue. During the 
Board meeting at Mountain Magic, 
we took a hard look at our numbers. 

Here is our conclusion: While we 
know diversity is important to us, we also 
know we have room to grow. 

We have made it a priority for the North Carolina Advo-
cates for Justice, from stem to stern, to consider diversity in 
everything we do. We need to be accountable to one another. 
Our members need to know of and understand our efforts. 

Know this — as has been confirmed through an exhaus-
tive review of our numbers: 

Leadership in our organization meets or exceeds the met-
rics of our organization. Including Section Chairs, the Board 
of Governors, Professional Staff, and the Executive Commit-
tee, NCAJ represents who we are. 

That Is not Enough 
We need diversity on our CLE panels. We need diversity at 
the highest levels of our Leadership. We need to get all kinds 
of people involved. 

And while we may meet or exceed our membership statis-
tics, it does not meet or exceed those of our profession and 
our communities. 
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As such, I have established the President’s Diversity Task 
Force. 

My friends Karonnie Truzy and Sarah Olson have agreed to 
serve as Co-Chairs. We are actively seeking options for train-
ing for the Board of Governors and the Executive Committee. 

We are taking steps to make sure everyone feels included. 
This is a deliberative process. It will take time. 

Executive Committee Member Jason Taylor recently 
emailed me, sharing what diversity meant to him:

It is important to reiterate the unwavering purpose behind 
NCAJ. There is a constant, like our Constitution, that defines 
NCAJ and what we do and what we represent. We stand for the 
rights of the people, all people, regardless of race, gender, religion, 
political affiliation, sexual orientation or any other quality that 
makes us different from one another. These are the rights granted 
to us by our Constitutions and our Bill of Rights, and defended 
by us its protectors, in our actions and interactions with the leg-
islative, executive and judicial branches of government. 

Jason is a gun-toting, middle-aged, white male Republican. 
He is as much part of NCAJ as any other member and he 

is dedicated to making certain you feel just as important and 
necessary to the success of our beloved organization. 

We’re on it. Please join us in the effort. 

The Prevalence of Substance Use and Other 
Mental Health Concerns Among American 
Attorneys
In February 2016 the Journal of Addiction Medicine published 
a report describing Substance Abuse and Mental Health is-
sues among attorneys. Establishing itself as one of the most 
comprehensive studies to date, utilizing nationwide data, the 
results are troubling at best.

Of attorneys engaged in the practice of law: 

•	 Twenty-one percent meet the description of a 
“Problem Drinker”

•	 Twenty-eight percent suffer from some level of 
depression

•	 Nineteen percent exhibit anxiety symptoms 

The highest incidence of issues manifests itself within the 
grouping of “young” lawyers, defined as attorneys whom 
have practiced ten years or less.

The Journal surveyed 12,825 employed attorneys, evalu-
ating alcohol and drug use, and also assessing symptomatol-
ogy of stress, depression, and anxiety. The study results are 
shown below.

“Substantial” rates of behavioral health problems were found.

•	 Positive for Hazardous, Harmful, and Potentially 
Alcohol-Dependent Drinking (20.6%)

•	 Significant Levels of:
•	 Depression (28%)
•	 Anxiety (19%)
•	 Stress (23%)

Younger age predicted higher frequencies of drinking and 
quantity of alcohol consumed.

According to the Study, “Attorneys experience problem-
atic drinking that is hazardous, harmful, or otherwise consis-
tent with alcohol use disorders at a higher rate than other pro-
fessional populations. Mental health distress is also significant. 
These data underscore the need for greater resources for law-
yer assistance programs, and also the expansion of available 
attorney-specific prevention and treatment interventions.” 

Here are some resources to know about: 

Stress, Mental Health and Substance Abuse Assistance 
BarCARES — Confidential, Free of Charge

Help in dealing with problems that might be causing 
distress or to identify resources for longer term 
assistance

BarCARES Coordinator: 919-929-1227 or 
1-800-640-0735

http://www.ncbar.org/members/barcares/
www.barcares.org

NC Lawyer Assistance Program — Confidential,  
Free of Charge

Short-term counseling and crisis management, inter-
vention assistance, assessments, referrals to outside 
resources (such as therapists and treatment centers), 
long-term aftercare case management and follow up, 
on-going support, or just a safe space to discuss your 
issues

Charlotte Area: 704-910-2310

www.nclap.org

I’d like to hear your ideas on how we can help address this 
issue. Please feel free to email me at Bill@PowMac.com or 
call 704-342-4357. 

We need to jump on this issue. Let’s stop saying one thing, 
but doing nothing. Just Sayin’. 

Bill Powers, I Am NCAJ. 

Results: Substantial rates of behavioral health problems were found, with 20.6% screening positive for hazardous, harmful, and potentially alcohol-
dependent drinking. Men had a higher proportion of positive screens, and also younger participants and those working in the field for a shorter dura-
tion (P<0.001). Age group predicted Alcohol Use Disorders Identification Test scores; respondents 30 years of age or younger were more likely to have 
a higher score than their older peers (P<0.001). Levels of depression, anxiety, and stress among attorneys were significant, with 28%, 19%, and 23% ex-
periencing symptoms of depression, anxiety, and stress, respectively.
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On the Sesquicentennial of the  
Fourteenth Amendment
by Theodore M. Shaw

In 1868 the Thirty-ninth Congress’ most important accom-
plishment, the Fourteenth Amendment to the Constitu-
tion of the United States, was enacted. One of the three 

great post-Civil War amendments, it was bought and paid 
for again and again, first with the blood of 620,000 Ameri-
cans killed on both sides of a terrible conflict, then in the un-
told number of deaths of African Americans and others who 
gave their lives to the struggle to redeem the promise of equal-
ity. The Thirteenth, Fourteenth, and Fifteenth Amendments 
promised to wipe clean the stain of slavery and governmental 
discrimination. The Thirteenth ended slavery and involuntary 
servitude. The Fourteenth Amendment guaranteed citizen-
ship to all born or naturalized in the United States, prohibited 
the states from abridging the privileges and immunities of the 
United States, and guaranteed due process and the equal pro-
tection of the laws. The Fifteenth Amendment guaranteed the 
right to vote for men against discrimination on the basis of 
race, color, or previous condition of servitude. Taken together, 
these three amendments changed the lives and conditions of 
those who emerged from slavery, but it was the Fourteenth 
Amendment that worked a profound change in the United 
States for all within its borders. It changed America in a fun-
damental way, and it charted a course on which we continue 
today. It is central to the promise of American democracy. 

Historian Eric Foner has written:

Some amendments, dealing with narrow, immediate con-
cerns, can be thought of as statutes writ large; altering one 
aspect of national life, they leave the larger structure intact. 
Others are broad statements of principle, giving constitu-
tional form to the resolution of national crises, and per-
manently altering American nationality. The Fourteenth 
Amendment was a measure of this kind. In language that 
transcended race and region, it challenged legal discrimina-
tion throughout the nation and broadened the meaning of 
freedom for all Americans.1

The Supreme Court first interpreted the Fourteenth Amend-
ment in The Slaughterhouse Cases,2 in which it ruled against 
New Orleans butchers who challenged a state statute granting a 
monopoly to operators of a slaughterhouse. Justice Miller wrote 
of the Fourteenth Amendment that “[W]e doubt very much 
whether any action of a State not directed by way of discrimi-
nation against the negroes as a class, or on account of their race, 
will ever be held to come within the purview of this provision.” 
Slaughterhouse rejected the butchers’ claims invoking the privi-
leges and immunities clauses of the Fourteenth Amendment, as 
well as due process and equal protection claims.

Slaughterhouse was almost immediately abandoned by 
judges and has been widely discredited by scholars. The Four-
teenth Amendment, by its own terms, is not limited in applica-
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tion to African Americans or any other group, and its privi-
leges and immunities are applicable to the states. 

In Bradwell v. Illinois3 the Court, steeped in gender stereo-
types and patriarchal assumptions, ruled against the claims 
of a woman who sought admission to the Illinois Bar. It 
would take another century before the Supreme Court would 
apply the Fourteenth Amendment to gender discrimination,4 
and even then it applied a less exacting standard to consti-

tutional gender-based claims, intermediate scrutiny, than to 
race-based claims. 

In the battle against racial discrimination late nineteenth 
century jurisprudence was at best a mixed story. The Four-
teenth Amendment was interpreted to require state action,5 
and proof of intentional discrimination. In 1883 the Court 
struck down the Civil Rights Act of 1875,6 which prohibited 
discrimination by private actors, ruling that the Fourteenth 
Amendment did not reach private conduct either on its own 
terms or through its enforcement clause, and that the Thir-
teenth Amendment “merely abolished slavery”. The Court 
opined that “. . . it would be running the slavery argument 
into the ground to make it apply to every act of discrimina-
tion which a person may seem fit to make as to the guests he 
will entertain, or as to the people he will take into his coach 
or cab or car; or admit into his concert or theater, or deal 
with other matters of intercourse or business”.7 In language 
anticipating the “reverse discrimination” jurisprudence of 
the late Twentieth Century, Justice Bradley wrote that “When 
a man has emerged from slavery, and, by the aid of benefi-
cent legislation, has shaken off the inseparable concomitants 
of that state, there must be some stage in the progress of his 
elevation when he takes the rank of a mere citizen and ceases 
to be the special favorite of the law. . . .”8 Thus, fewer than 
twenty years after the adoption of the Thirteenth Amend-
ment the Supreme Court turned its back on protective civil 
rights legislation because African Americans sought to be 
“special favorites of the laws”.

In Plessy v. Ferguson the Court upheld the principle of ‘sep-
arate but equal’. Plessy joined Dred Scott as one of the most 
infamous Supreme Court’s decisions. Yet, Plessy is as well-
known for the lone dissent of Justice John Marshall Harlan as 
for its introduction of the “separate but equal” regime. Har-
lan famously wrote that “Our constitution is color-blind, and 

neither knows nor tolerates classes among citizens.” 9 “Color-
blindness” became an aspiration for many Americans, and 
even if it did not become reality, for some it became the gov-
erning jurisprudential paradigm guiding equal protection.

In 1886 the Supreme Court was deemed to have decided 
that the Fourteenth Amendment protected corporations as 
well as people.10 And in1905 Lochner v. New York 11 began a 
long line of cases which upheld corporate interests against 
governmental regulations intended to protect workers and 
others in health and safety matters. These tensions between 
business and governmental regulators came to a head in the 
1930s when the FDR Administration’s New Deal Agenda, sty-
mied by a conservative Court, led to a court packing plan 
which would have given the President a sympathetic major-
ity. In West Coast Hotel v. Parish,12 Justice Owen Robert’s vote 
signaled a shift that defused the scheme, and signaled the end 
of the Lochner Era.

Equal protection jurisprudence changed dramatically in 
United States v. Carolene Products,13 in which the Supreme 
Court acknowledged the ordinary deference and presump-
tive constitutionality accorded legislative actions, subject to 
an important reservation. In what has been called the most 
important footnote in constitutional history, the Court, in a 
case involving the constitutionality of governmental regula-
tion of milk filler products, suggested that laws affecting vul-
nerable minority groups deserved less deference.

Carolene Products’ footnote 4, penned when Europe was on 
the verge of WWII and during the rise of Nazism, was a warn-
ing shot across the bow of American racial segregation. It in-
troduced “tiered scrutiny” under the Fourteenth Amendment, 
pursuant to which race-conscious measures are subject to the 
strictest level of judicial review. It was a significant step on the 
path toward the end of Jim Crow segregation and the revital-
ization of the equal protection clause. Still, strict scrutiny did 
not save loyal American citizens of Japanese descent from ra-
cial discrimination and internment camps during WWII.14 

In the same year as Korematsu, the Supreme Court struck 
down Texas’ white-only primary, rejecting the argument that 
the Democratic primary was not a state action reachable by 
the Fourteenth Amendment.15 During this era the NAACP 
Legal Defense Fund, Inc., under the direction of Thurgood 
Marshall, launched a campaign mapped out by the brilliant 
Charles Hamilton Houston, aimed at overturning Plessy’s 
“separate but equal” regime. 

Houston and Marshall attacked Plessy’s Achilles’ heel: 
separate but equal was never equal. In a series of cases con-
cerning higher education16 the NAACP Legal Defense Fund 
cracked the edifice of Jim Crow, culminating in the Supreme 
Court’s 1954 decision in Brown v. Board of Education.17 In 
Brown a unanimous court ruled that “in the field of public 
education, separate educational facilities were inherently un-
equal”. Brown broke the back of de jure segregation in Amer-

[The 14th Amendment] changed America 

in a fundamental way, and it charted a 

course on which we continue today.
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ica. Ironically, the battle to desegregate schools bore limited 
fruit until the Court’s 1971 decision in Swann v. Charlotte-
Mecklenburg Bd. of Ed.,18 which sanctioned the use of “bus-
sing” as a remedy to negate segregated housing patterns. 
Mandatory school desegregation moved to the North19 and 
West20 for a time, before the Supreme Court finally decided a 
series of cases21 curtailing, if not ending, most public school 
desegregation efforts, even on a voluntary basis.22 

Much of the Fourteenth Amendment race jurisprudence 
over the last three decades, however, has emerged from cases 
involving “reverse discrimination” claims. In the decade after 
the end of the Civil Rights Movement, the end of formal seg-
regation, and the assassination of D. Martin Luther King, Jr., 
a powerful backlash found its way into federal courts. In 1978 
the Supreme Court splintered 4-1-4 in Bd. of Regents of the 
Univ. of California v. Bakke,23 in which it struck down the 
U.C. Davis Medical School’s efforts through its admissions 
program to increase the number of physicians from under-
represented racial minority groups but allowed colleges and 
universities to seek diversity in admissions. The effort to over-
turn Bakke remained a pet target of conservatives for a quar-
ter of a century, until the Supreme Court decided Grutter v. 
Bollinger,24 which commanded a 5-4 vote to reaffirm Bakke. 

Grutter did not end challenges to diversity efforts in higher 

education. The University of Texas twice defended its admis-
sions program in the Supreme Court in recent years.25 As 
of this writing, additional actions challenging diversity ef-
forts in admissions and alleging Fourteenth Amendment vi-
olations have been filed and are pending in federal district 
courts against the University of North Carolina and Harvard 
University. 

In recent years the Fourteenth Amendment has been in-
voked to protect LGBTQ individuals. In Roemer v. Evans26 
the Supreme Court invalidated a Colorado state initiative 
banning local jurisdictions from enacting measures protect-
ing individuals on the basis of sexual orientation. In Law-
rence v. Texas,27 the Supreme Court ruled that Texas’ sodomy 
law violated the Fourteenth Amendment’s due process clause. 
A narrow majority overruled the Court’s 1986 decision in 
Bowers v. Hardwick,28 which upheld a similar Georgia law. In 
2013 the Court ruled that under the Fifth Amendment’s Due 
Process Clause the Defense of Marriage Act (DOMA) could 
not be applied to deny a surviving partner of a same–sex 
marriage a federal benefits for surviving spouses.29 More re-
cently, in Obergefell v. Hodges,30 the Court extended to same-
sex couples the protections it granted to interracial couples 
in its 1967 decision in Loving v. Virginia. Obergefell, Windsor, 
and the recent Supreme Court cases applying the Fourteenth 
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Amendment’s protections to LGBTQ persons 
have further expanded the meaning of equality 
and due process, and constitutionalized impor-
tant changes in American values.

Over one hundred years after its adoption, the 
Fourteenth Amendment is one of the most impor-
tant bedrocks of American constitutionalism. Its 
original purpose, the protection of African Amer-
icans from the stain of racism, is incomplete, as 
racial discrimination and inequality remain a 
fact of American life. The promise of equality 
for women, people of color, for gays and lesbians, 
and other historically disfavored groups, remains 
work in progress, as the United States continues 
its journey toward “a more perfect union”. In early 
Twenty-first Century America, economic inequal-
ity grows greater and greater, threatening the so-
cial compact and the ties that bind us together. 
The Constitution, as recognized in San Antonio 
v. Rodriguez,31 is silent on economic status and 
wealth discrimination. The growing tensions on 
this fault line finds no solutions in America’s most 
sacredly stated values. 

And in the second decade of the new millen-
nium, new dangers threaten American democ-
racy and the promises of due process and equality. 
Some people foretell the collapse of our republic. 
Many of those who foresee doom believe that America has 
never been more divided. These people, however, are not stu-
dents of history. We fought a civil war. Early in the republic, 
a vice-president of the United States, shot and killed a for-
mer secretary of the treasury. Our divisions have always run 
deep. While we can never be sanguine about the uncharted 
waters in which we now find ourselves, and we have never 
had a head of state who represents such an existential threat 
to our democracy as we know it, we do well to remember 
that we ended slavery. We brought African Americans, Native 
Americans, Asian Americans, Latinos, women, religious mi-
nority groups, the differently abled, and people from all back-
grounds under the protections of our constitution and laws. 
We gave a new birth to freedom to America, and if needs 
be, we can do it again. That is the lesson of the Fourteenth 
Amendment. 
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NAACP v. McCrory1: What Constitutes Intentional 
Discrimination in Voting Regulations?
by Christopher Brook

In 2013, North Carolina adopted “the first meaningful 
restrictions on voting access” since the end of Jim Crow 
through the passage of House Bill 589 (“HB 589”).2 Spe-

cifically, the state for the first time required photo identifica-
tion from an individual every time he or she voted in person. 
A voter wishing to cast such a ballot would have to produce 
a qualifying form of identification to have his or her vote 
count.3 In addition, HB 589 eliminated seven days of early vot-
ing, same day registration, pre-registration allowing 16- and 
17-year-olds to register to vote (though, of course, not par-
ticipate) in advance of turning 18, and out-of-precinct ballot-
ing allowing the counting of eligible votes cast in the correct 
county but wrong precinct. 

These changes immediately resulted in a f lurry of legal 
challenges focusing predominantly on the prohibition on ra-
cial discrimination in the regulation of elections found in the 
Fourteenth Amendment to the United States Constitution and 
the Voting Rights Act of 1965. The district court upheld each of 
these changes on April 25, 2016. The Fourth Circuit Court of 
Appeals reversed on July 29, 2016, finding that the challenged 
“provisions target African Americans with almost surgical pre-
cision[]” in violation of the Fourteenth Amendment’s Equal 
Protection Clause.4 On August 31, 2016, the Supreme Court, 
in a split 4-4 vote along familiar ideological lines, refused to 

stay the impact of the Fourth Circuit’s decision. The 2016 elec-
tions consequently proceeded without the photo ID require-
ment and with the four previously eliminated means of par-
ticipation restored. North Carolina recently sought Supreme 
Court review in the case; briefing continues on point.

Given the sharp ideological divide on the Supreme Court 
pertaining to voting rights, the decision to grant cert in this 
case and, if granted, its ultimate outcome could turn on the 
views of either Justice Anthony Kennedy, often at the ideolog-
ical center of cases and a vote to stay the Fourth Circuit’s de-
cision in part in August, or perhaps Judge Neil Gorsuch pro-
vided he is confirmed to the bench. What follows below are 
brief overviews of the Fourth Circuit decision as well as North 
Carolina’s recent cert petition, both with an eye toward the 
pivotal points of contention that might take center stage dur-
ing the 2017-2018 term of the Supreme Court. 

4th Circuit Decision
“[T]he ultimate question remains: did the legislature enact a 
law ‘because of,’ and not ‘in spite of,’ its discriminatory effect.”5 
The Fourth Circuit thusly focused its inquiry on whether 
North Carolina had acted with discriminatory intent in viola-
tion of the Fourth Amendment. Plaintiffs’ allegations of dis-
criminatory effect, the basis for stand-alone allegations deriv-
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ing from Section 2 of the Voting Rights Act, were a subset of 
this intent inquiry.

Recognizing “that a facially neutral law . . . can be mo-
tivated by invidious racial discrimination[]”6 and that 
“[o]utright admissions of impermissible racial motivation 
are infrequent[,]”7 the Court turned to the prescribed “sensi-
tive inquiry into [the] circumstantial and direct evidence of 
intent” surrounding HB 589.8 Per Village of Arlington Heights 
v. Metropolitan Housing Development Corporation, this assess-
ment turned on “ ‘[t]he historical background of the [chal-
lenged] decision’; ‘[t]he specific sequence of events leading 
up to the challenged decision’; ‘[d]epartures from normal 
procedural sequence’; the legislative history of the decision; 
and of course, the disproportionate ‘impact of the official ac-
tion — whether it bears more heavily on one race than an-
other.’ ”9 Finding these factors pointed toward discrimina-
tory intent, the Court then assessed whether HB 589 would 
have been adopted absent racial implications and concluded 
it would not.

First, the Fourth Circuit held that “North Carolina has 
a long history of race discrimination generally and race-
based vote suppression in particular[,]” realities that con-
tinue through the present day.10 After brief ly chronicling 
that State’s “ ‘shameful’ history of ‘past discrimination,’ ”11 
the Court documented that this history did not stop with 
the adoption of the Voting Rights Act in 1965. Pursuant to 
the preclearance regime of the Voting Rights Act’s Section 5, 
the “[United States] Department of Justice issued over fifty 
objection letters to proposed election law changes in North 
Carolina — including several since 2000 — because the State 
had failed to prove the proposed changes would have no [ra-
cially] discriminatory purpose or effect.”12 “During the same 
period, private plaintiffs brought fifty-five successful cases 
under § 2 of the Voting Rights Act.”13 Finally, the panel noted 
that a three-judge federal court recently concluded that the 
same legislature that had adopted HB 589 had also adopted 
a redistricting plan in which “race was the predominant mo-
tive in drawing two congressional districts, in violation of the 
Equal Protection Clause.”14 

Overlaying this history, the Fourth Circuit “noted that 
racially polarized voting between African Americans and 
whites remains prevalent in North Carolina.”15 The fact that 
African Americans overwhelmingly support Democrats 
could incentivize Republicans to re-erect “barriers to Afri-
can American access to the franchise[.]”16 The panel con-
cluded this was precisely what had transpired here: for exam-
ple, North Carolina justified its elimination of a week of early 
voting and thereby one Sunday of early voting by referencing 
that “[c]ounties with Sunday voting in 2014 were dispropor-
tionately black” and “disproportionately Democratic[,]” ra-
tionales “as close to a smoking gun as we are likely to see in 
modern times.”17 

Second, the Fourth Circuit held that the sequence of events 
culminating in the adoption of HB 589 signaled discrimina-
tory intent. The Court noted that HB 589 was initially “only 
sixteen pages and contained none of the challenged provi-
sions, with the exception of a much less restrictive photo ID 
requirement.”18 This version was adopted with bipartisan 
support by the North Carolina House and sent to the Senate, 
where “[f]or the next two months, no public debates were 
had, no public amendments made, and no action taken on 
the bill.”19 “Then, on June 25, 2013, the Supreme Court is-
sued its opinion in Shelby County [v. Holder, 133 S. Ct. 2612 
(2013)][,]”20 freeing North Carolina from its preclearance ob-
ligation to receive federal approval for election changes. “The 
very next day, the Chairman of the Senate Rules Commit-
tee [Bob Rucho] proclaimed that the legislature ‘would now 
move ahead with the full bill’[.]”21 The full bill, “now fifty-
seven pages in length[,]” made the original photo ID provi-
sion more onerous by removing forms more likely to be pos-
sessed by African Americans, including public assistance IDs, 
from the list of acceptable IDs.22 This version also included 
the other challenged provisions for the first time. The 57-page 
version of HB 589 then “moved through the General Assem-
bly in three days: one day for a public hearing, two days in the 
Senate, and two hours in the House[,]” a “hurried pace . . . 
strongly suggest[ing] an attempt to avoid in-depth scrutiny.”23 

Third, though sparse due to claims of legislative privilege, 
the Fourth Circuit found the legislative history surrounding 
HB 589 troubling. “[P]rior to and during the limited debate on 
the expanded omnibus bill, members of the General Assembly 
requested and received a breakdown by race of DMV-issued 
ID ownership, absentee voting, early voting, same-day regis-
tration, and provisional voting (which includes out-of-precinct 
voting).”24 Of this list, only absentee voting was dispropor-
tionately utilized by white voters; it alone from the above list 
remained unchanged after Shelby County. For example, ab-
sentee voting was exempted from the photo ID requirement.

Finally, the Fourth Circuit held that the challenged provi-
sions disproportionately impacted African American voters 
as they were more likely to utilize the eliminated means of 
participation and more likely to lack an acceptable ID.

Having found that race was a “factor that motivated en-
actment of the challenged provisions . . . , the burden . . . 
‘shift[ed] to the law’s defenders to demonstrate that the law 
would have been enacted without this factor.’ ”25 The panel 
concluded North Carolina could not do so. On the one hand, 
“the photo ID requirement, which applies only to in-person 
voting and not to absentee voting, is too narrow to combat 
fraud.”26 There was no evidence of in-person fraud. There 
was evidence of mail-in absentee voter fraud. On the other 
hand, “[t]he photo ID requirement is also too broad[,]” for 
example, in its exclusion “as acceptable identification all 
forms of state-issued ID disproportionately held by African 



Christopher Brook | NAACP vs. McCrory: What Constitutes Intentional Discrimination in Voting Regulations?

18  trial briefs •  April 2017

Americans.”27 Along the same lines, the elimination of a week 
of early voting did not achieve the consistency across counties 
that had supposedly animated it. The administrative burdens 
cited by the state in support of its elimination of same-day 
registration were overstated. Justifications for cutting out-
of-precinct balloting were post hac rationalization meriting 
no deference, according to the Court. And, finally, instead 
of remedying voter confusion, gutting pre-registration made 
the election system even more complex. In short, the Fourth 
Circuit concluded that the challenged provisions “constitute 
solutions in search of a problem.”28

North Carolina Petition for  
Supreme Court Review
On December 27, 2016, North Carolina filed its petition for 
Supreme Court review seeking to have the Fourth Circuit’s 
ruling overturned and the challenged provisions of HB 589 
reinstated. Accusing the decision below of “insult[ing] the 
people of North Carolina and their elected representatives 
by convicting them of abject racism[,]”29 the petition asserts 
that ruling must be reviewed and overturned because it mis-
applied governing law in three ways.

First, North Carolina argues “[t]he Fourth Circuit’s de-
cision cannot be reconciled with Shelby County, which in-
validated the formula for application of § 5 of the Voting 
Rights Act.”30 Specifically, the petition claims the Fourth 
Circuit resurrected Section 5’s retrogression standard, which 
“establish[ed] a one-way ratchet that locked in incremental 
improvements in minority voting opportunities.”31 

Second, North Carolina contends that the panel below di-
luted the governing standard for proving an enactment was 
adopted with discriminatory intent and did so in a fashion 
likely to result in downstream consequences. North Caro-
lina’s reforms impose no draconian burdens, let alone did 
they intend to do so, according to this argument, but instead 
leave the state “with a voting system in the national main-
stream[.]”32 Of particular note, the petition favorably com-
pares North Carolina’s photo ID requirement to that of In-
diana’s upheld in Crawford v. Marion County Election Board, 
553 U.S. 181 (2008). This alleged dilution of the standard 
“could readily be deployed to invalidate the election laws of 
numerous States[,]”33 as there are racially polarized voting 
patterns, histories of racial discrimination, and racial dispari-
ties in possession of photo ID nationwide. 

Third, North Carolina contends the Fourth Circuit uti-
lized “statistical racial disparities in the use of voting mech-
anisms” as evidence of discriminatory purpose “even when 
the challenged laws lack discriminatory impact.”34

Conclusion
While the outcome is anything but clear, the battle lines are 
now well drawn between the judicial assessment advocated 

for by North Carolina and adopted by the district court, and 
that advocated for by those challenging these enactments and 
adopted by the circuit court. Decisions on cert and poten-
tially on the merits will turn in large part on how the Su-
preme Court situates HB 589 in the competing frames of-
fered by the parties.

Will the Supreme Court view HB 589 as a modern vari-
ant on North Carolina’s shameful history of racial discrimi-
nation? Or will the Court accept the State’s assertion that, 
contrary to the progress that has occurred since then, the 
Court’s skepticism owes to the fact that “in the Fourth Cir-
cuit’s eyes . . . it is always 1965[]”?35 

Will the Supreme Court focus narrowly on HB 589 and its 
supporting rationales (or lack thereof)? And, relatedly, will it 
consider the unprecedented scope of HB 589 and its cumula-
tive impacts on voting in the state? Or will the Court focus its 
inquiry on where HB 589 would place North Carolina rela-
tive to other states? Will this assessment simply consider each 
revision on its own merits or as pieces of a larger puzzle?

Each of these questions, at bottom, points to a larger ques-
tion: how much should courts defer to states in their man-
agement of elections? Does the Fourth Circuit evince appro-
priate suspicion for implausible governmental motives and 
appropriately arrive at the only tenable conclusion? Or does 
it set a course in which every revision is suspect and federal-
ism is imperiled?

We shall see. 
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Promise Unfulfilled: Equal Protection and Racial 
Equity in North Carolina’s Criminal Justice System
by Rob Wall 

Though the words “Equal Justice Under Law” are chis-
eled into the U.S. Supreme Court’s facade, one need 
only visit a local jail, sit in the back of a courtroom, 

or spend time in a prison to see that our justice system pun-
ishes people of color more often and more severely. Data tells 
us conclusively that the promise of equal protection is yet to 
be achieved in the criminal justice system. In North Carolina, 
black people make up 22 percent of the population, but ac-
count for 57 percent of our prison population.1 Nationwide, 
black people account for nearly 1 million of the total 2.3 mil-
lion people incarcerated, a rate nearly six times that of whites.2 
It is estimated that one in every three black male babies and 
one in every six Latino male babies born today will go to prison 
in his lifetime.3 

While the promise of equal protection is widely understood 
as the foundational bedrock of our justice system, it is equally 
plain that it is a promise unfulfilled. These racial disparities 
that pervade every stage of our criminal justice system are not 
particularly surprising when one considers that for much of 
our country’s history the criminal justice system was used to 
actively prevent communities of color from achieving the very 
equal protection guaranteed by the 14th Amendment. This 
dichotomy between the aspiration of equal protection and 
the realities of discriminatory treatment of people of color in 

the justice system has existed since the 14th Amendment was 
passed 150 years ago. 

In the era of Black Lives Matter, communities across the 
country have called for renewed discourse and reckoning 
with the history of the criminal justice system’s antagonistic 
relationship with people of color. Works like Michelle Alex-
ander’s book, The New Jim Crow, and Ava Duvernay’s film, 
13th, are full of examples of the criminal justice system work-
ing in opposition to equal protection for black and brown 
people throughout history.4 Shortly after the passage of the 
Reconstruction Amendments, the system of convict leasing, 
where southern planters and state and local governments cre-
ated a system of onerous criminal vagrancy laws, put former 
slaves back into involuntary servitude on the same plantations 
from which they had been freed.5 It was not until 1928 that 
county governments ceased “renting” black people convicted 
of crimes to coal mines, lumber camps, rock queries and farms 
in the industrializing south.6 Later, the repressive Jim Crow 
laws establishing the perverse “separate but equal” doctrine 
were enforced by police and courts throughout the country. 
Our criminal justice system punished violators of Jim Crow 
laws for breaking the legally-enforced racial status quo while 
turning a blind eye when lynch mobs terrorized black com-
munities often with impunity.7 During the so-called “War on 
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Drugs” and subsequent explosion in the U.S. prison popu-
lation, black communities were disproportionately targeted. 
Though using drugs at about the same rates as whites, from 
1980 to 2007 about one in three drug arrests were of black 
people.8 Asked about the efficacy of the War on Drugs, an aid 
to Richard Nixon said, “The Nixon White House . . . had two 
enemies: the antiwar left and black people. . . .  [B]y getting 
the public to associate the hippies with marijuana and blacks 
with heroin, [a]nd then criminalizing both heavily, we could 
disrupt those communities.” 9

It is this history that has shaped our contemporary crim-
inal justice crisis, where more black people live under cor-
rections control today than were enslaved in 1850.10 The 
groundswell of support for criminal justice reform in recent 
years has brought people of all political stripes into the con-
versation about how to safely reduce our overreliance on in-
carceration and minimize the negative effects of criminal 
justice involvement. 

However, the overrepresentation of people of color in the 
criminal justice system cannot be reduced simply though col-
orblind “smart-on-crime” policy making. For example, re-
forms in North Carolina’s juvenile justice system between 
2000 and 2014 reduced the overall number of black children 
detained by 60 percent, compared to a 73 percent reduction 
for white children. Despite a reduction in the detention foot-
print, the racial disparities persist.11 

Instead, using data to intentionally focus on the racial im-
pact of proposed or standing policies allows us to proactively 
alleviate these disparities. Across North Carolina, available 
data has been used to take a hard look at criminal justice 
practices and make meaningful change towards equity:  

•	 Responding to the pervasive overrepresentation of chil-
dren of color at all stages of the juvenile justice system, 
Charlotte-Mecklenburg launched the much-lauded Race 
Matters for Juvenile Justice (RMJJ) program in 2010. Since 
then, RMJJ has worked comprehensively, through public 
education, workforce racial equity trainings, institutional 
organizing and ongoing data analysis to build a more eq-
uitable juvenile justice system.12

•	 In 2014, the Fayetteville Police Department (FPD) became 
the fourth department in the country to enter into a vol-
untary collaborative process with the Department of Jus-
tice (DOJ) to pursue long-term policing reforms. Over the 
course of a year, the FPD and DOJ examined the role of 
race in use of force incident reports, traffic stops, and in-
teractions with community members. Over 2016, the FPD 
worked to put in place the 76 recommendations issued by 
the DOJ, which included prioritizing moving violations 
over minor regulatory stops, de-escalation training for of-
ficers and use of force policy reforms.13 

•	 Similarly, after The New York Times reported on data 
showing that black drivers are pulled over twice as often as 
whites in Greensboro, the Greensboro Police Department 
suspended its enforcement of equipment violations, long 
shown to be where the racial disparities in traffic stops are 
most prevalent.14 Over four months, Greensboro exam-
ined its traffic stop and search practices and, in Decem-
ber 2016, initiated procedural justice trainings for officers, 
the use of cameras, written consent for searches and traffic 
stop data reporting procedures.

•	 In 2015, Halifax County partnered with the American Bar 
Association Racial Justice Improvement Project to ana-
lyze a snapshot of its jail population. The resulting report 
showed that 15 percent of the pretrial jail population were 
considered low-risk, of whom 77 percent were black.15 In 
response, Halifax is launching a pretrial release pilot proj-
ect in 2017 aimed at exploring strategies for the county to 
safely reduce racial disparities in this jail population.

Though these few examples are emblematic of meaning-
ful uses of data to reduce racial disparities occurring across 
the state, there is much more work to be done. We have ample 
data to make intentional, well-informed policy decisions 
aimed at building a more equitable criminal justice system: 

•	 North Carolina stands essentially alone in its treatment of 
16- and 17-year-old children accused of crimes, a group 
that is disproportionately children of color. The U.S. Su-
preme Court has consistently recognized, and social sci-
ences have shown, that the differences between children 
and adults brains require a different response from our 
justice system. By providing the developmentally appro-
priate resources available in the juvenile justice system, 
raising the age of juvenile court jurisdiction would reduce 
long-term racial disparities, reduce recidivism and benefit 
public safety.16

•	 Two recent studies have shown that eligible potential ju-
rors of color are disproportionately excluded from jury 
service in North Carolina. One showed that in District 
15b, juries consistently had more white jurors and fewer 

While the promise of equal protection  
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of our justice system, it is equally plain 
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black jurors than represented in the census.17 Another ex-
amined all non-capital felony trials from 2011–12 and pre-
liminarily found that prosecutors strike non-white jurors 
disproportionately.18 

•	 In the years since the “Great Recession,” North Caro-
lina has followed the national trend of shifting an ever-
increasing cost burden, of both the courts and the state’s 
general fund, on criminal defendants, who are dispropor-
tionately low-income people of color. These court debts 
destabilize people’s lives often at their most vulnerable 
point when failing to pay can lead to additional criminal 
charges, re-incarceration, license suspensions and a nega-
tive credit report.19

•	 North Carolina law contains hundreds of legal restrictions 
on people with criminal records, and the damaging ef-
fects of criminal records are felt more severely for peo-
ple of color. Though a criminal record lowers the chance 
of being called back by a potential employer by 50 per-
cent, a landmark study showed that a potential employer 
is more likely to call back a white applicant with a felony 
conviction than a black applicant with no criminal record 
at all.20 Expanding the availability of expunctions and cer-
tificates of relief, as well as promoting fair hiring policies 
across the state, is a matter of racial justice.

Data alone, of course, accomplishes little. We cannot con-
fuse measuring the problem with taking concrete action to 
rectify the tragedy of unequal justice in our country. In the 
end, change requires the political and institutional will to 
adopt equitable policies and practices under the law. Data 
does, however, provide a powerful tool for activists, policy 
makers and institutional actors to wield in becoming better 
organized, informed and equipped in the ongoing struggle 
for equal justice. 

1. The North Carolina Commission on Racial and Ethnic 
Disparities, North Carolina Prison Population Figures and 
Demographics (2015), available at http://ncracialjustice.org/wp-content/
uploads/2015/08/North_Carolina_Prison_Population_Figures_and_
Demographics-7.png.

2. NAACP Criminal Justice Fact Sheet (2017) available at http://
www.naacp.org/criminal-justice-fact-sheet/.. 

3. the sentencing project, report of the sentencing project to 
the united nations human rights committee (2013), p. 1, available 
at http://sentencingproject.org/wp-content/uploads/2015/12/Race-and-
Justice-Shadow-Report-ICCPR.pdf. 

4.  Id.; 13th, (2016).
5.  Id., at 156-157.
6. Slavery By Another Name, (2012), available at http://www.pbs.

org/tpt/slavery-by-another-name/watch/. 
7. See Equal Justice Initiative (2015), Lynching in America: 

Confronting the Legacy of Racial Terror, available at http://eji.org/
reports/lynching-in-america. 

8. Human Rights Watch, Decades of Disparity: Drug Arrests and 
Race in the United States (2009), available at https://www.hrw.org/
report/2009/03/02/decades-disparity/drug-arrests-and-race-united-states. 

9. Dan Baum, Legalize It All: How to Win the War on Drugs, Harper’s 
Magazine, April 2016, available at http://harpers.org/archive/2016/04/
legalize-it-all/. 

10. Thoai Lu, Michelle Alexander: More Black Men in Prison Than Were 
Enslaved in 1850, Colorlines, March 30, 2011, available at http://www.
colorlines.com/articles/michelle-alexander-more-black-men-prison-were-
enslaved-1850. 

11. Eric Zogry (2016), Race and Reform: A Missed Opportunity for Mean-
ingful Impact and Potential Remedies, 51 Wake Forest Law Review 545, 559.

12. See Race Matters for Juvenile Justice, available at https://www.rmjj.
org/who-we-are/history/.

13. Denise Rodriguez, et. al., Collaborative Reform Initiative: 
Assessment Report on the Fayetteville Police Department (2015), 
available at https://ric-zai-inc.com/Publications/cops-w0790-pub.pdf. 

14. Sharon LaFraniere, et. al., The Disproportionate Risks of Driving 
While Black: An Examination of Traffic Stops and Arrests in Greensboro, 
N.C., Uncovered Wide Racial Differences in Measure After Measure of Police 
Conduct, New York Times, October 24, 2015.

15. Chloe Johnson, Halifax County Pretrial Release Risk 
Assessment Pilot Project: Project Data and Analysis (2015), available 
at http://ncracialjustice.org/wp-content/uploads/2015/08/2015-06-Risk-
Assessment-Data-Analysis_Final.compressed.pdf. 

16. See The North Carolina Commission on the Law and 
Administration of Justice, Interim Report: Criminal Investigation 
and Adjudication Committee (2016), available at http://nccalj.org/wp 
-content/uploads/2016/07/Criminal-Investigation-and-Adjudication_ 
-interim-report_NCCALJ.pdf.

17. Maureen Berner, et. al., A Process Evaluation and Demographic 
Analysis of Jury Pool Formation in North Carolina’s Judicial District 15B, 
UNC School of Government, September 2016, available at https://
www.sog.unc.edu/sites/www.sog.unc.edu/files/reports/2016-10-05%20
20150100%20REPORT%20Jury%20Pool_Berner.pdf. 

18. See KAMI CHAVIS, The Supreme Court Didn’t Fix Racist Jury 
Selection, THE NATION, May 3, 2016.

19. Karin D. Martin et. al., Shackled to Debt: Criminal Justice 
Financial Obligations and the Barriers to Re-Entry They Create, New 
Thinking in Community Corrections, January 2017, available at https://
www.hks.harvard.edu/content/download/82419/1848321/version/1/file/
shackled_to_debt.pdf. 

20. Devah Pager et. al. (2005), Walking the Talk? What Employers Say 
Versus What They Do, 70 American Sociological Review 355.



If not for the confidential nature of what 
we do, you’d hear about our success 
stories all the time.

One of these lawyers contacted LAP for help and today 
has several years of recovery. Can you tell which one?

Free, confidential assistance is available.

Raleigh & East:
(919) 719-9267

Charlotte & West
(704) 910-2310

Piedmont Area:
(919) 719-9290

Contact us today: info@nclap.org or WWW.NCLAP.ORG



24  trial briefs •  April 2017

FOCUS

Recognizing Implicit Bias within the  
Equal Protection Framework
by Alyson Grine and Emily Coward 

Public Defender Davis can’t shake a bad feeling she has 
about her case, which started with a traffic stop. Her Af-
rican American client, Mr. Clark, was stopped for driv-

ing 45 mph in a 35 mph zone. Video evidence revealed that 
six other drivers were traveling on the same stretch of road at 
that time of day; five of them were going the same speed as Mr. 
Clark and one passed him. The police officer, who was staked 
out on a side road, did not stop any of those drivers, all of 
whom were White. The stopping officer is known to be profes-
sional and a “straight shooter,” who doesn’t embellish the facts. 
Defender Davis knows the stop was supported by reasonable 
suspicion and therefore justified under the Fourth Amend-
ment. She isn’t sure, however, if the evidence supports some 
other good-faith ground for challenging the stop.

The Equal Protection Clause
Like many criminal defenders, attorney Davis has experience 
litigating Fourth Amendment claims, but has never raised an 
Equal Protection challenge. The Equal Protection Clause of the 
Fourteenth Amendment to the U.S. Constitution and article I, 
section 19 of the N.C. Constitution recognize the right to equal 
protection under the law. Both provisions prohibit “selective 
enforcement of the law based on considerations such as race.”1 
Thus, a law that appears racially neutral on its face (such as one 
that prohibits exceeding the speed limit) is unlawful if it is ap-

plied in an unequal way, for example, based on a person’s race.
The Equal Protection Clause was intended to provide pro-

tection to African American people who confronted explicit 
discrimination after the Civil War. Southern states like North 
Carolina had enacted “Black Codes,” laws that barred Black 
people from owning land, serving on juries, and voting; and 
punished Black people more harshly than White people for 
crimes. The Equal Protection Clause guaranteed African 
Americans the rights of citizenship, and eventually served as 
grounds for overturning the doctrine of “separate but equal.”2

Today, the Equal Protection Clause is an important source 
of rights for defendants challenging unequal treatment in 
criminal cases. Defendants may rely on it to challenge prac-
tices like selective enforcement of the laws, discrimination in 
pretrial release, racially biased jury selection procedures, and 
considerations of race at sentencing.3

The Intent Standard
To succeed on a claim of racially selective enforcement, a defen-
dant must show that the challenged police action was: 1) moti-
vated by a discriminatory purpose; and 2) had a discriminatory 
effect on a racial group to which the defendant belongs.4 The 
United States Supreme Court announced the “discriminatory 
purpose” standard in Washington v. Davis.5 In Davis, plaintiffs 
argued that the exam for people seeking jobs as police officers 
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in the District of Columbia discriminated against Black appli-
cants, who failed at rates four times higher than White appli-
cants. The Court found that the plaintiffs’ evidence showed a 
discriminatory impact, but did not show that the government’s 
actions resulted from an “invidious discriminatory purpose,” 
and therefore did not violate the Equal Protection Clause.6

Later cases reaffirmed the intent standard, perhaps none 
more significantly than McCleskey v. Kemp.7 In that case, Mc-
Cleskey, a Black man sentenced to death for murdering a White 
police officer in Georgia, argued that the state administered 
the death penalty in a racially discriminatory manner. In sup-
port of his argument, McCleskey introduced a study analyzing 
over 2,000 Georgia murder cases and concluding that “black 
defendants . . . who kill white victims have the greatest likeli-
hood of receiving the death penalty” in Georgia.8 In fact, the 
study indicated that “over half — 55% — of defendants in white-
victim crimes in Georgia would not have been sentenced to die 
if their victims had been black.”9 The U.S. Supreme Court re-
jected McCleskey’s claims, however, concluding that the study 
failed to prove that a specific person or group of people acted 
with a racially discriminatory purpose in McCleskey’s case.

Problems Caused by the Intent Standard
Daunting Evidentiary Standard. 
Since its adoption, scholars and advocates have expressed 
concerns that “the intent doctrine . . . places a heavy bur-
den on plaintiffs who are alleging discrimination in violation 
of the Equal Protection Clause of the Fourteenth Amend-
ment.”10 For example, when a criminal defendant challenges 
a statute on the ground that it is racially discriminatory, it is 
“almost impossible to detect, sort out, and quantify the mo-
tives of individual legislators who vote [] on the basis of their 
own disparate beliefs, values, interests, and circumstances.”11 
Thus, there is a real danger that “[r]equiring proof of dis-
criminatory intent essentially closes the courthouse doors to 
victims of racial bias.”12 

Outdated Notion of Discrimination.
As one advocate observed, “equal protection jurisprudence 
has failed to keep pace with the way discrimination is now 
practiced and experienced in contemporary society.”13 While 
individuals may still commit overt acts of discrimination 
such as refusing to serve a Black customer at a lunch counter, 
scholars believe that racial inequity more often arises from a 
more subtle and complex mix of factors, including histori-
cal legacies, uneven distribution of opportunity, implicit bias, 
and covert bias.14 

Clash between Intent Standard and  
Science of Implicit Bias. 
The emerging science of implicit bias raises difficult ques-
tions about the meaning and viability of the intent standard. 

Implicit biases are attitudes and stereotypes that we are not 
aware of, and that may even conflict with our consciously 
held beliefs, but that can influence our thoughts and behav-
ior.15 If we are unaware of our own biases and their influence 
on our decisions, how can we expect judges to determine our 
intent?16 The tension between the science of implicit bias and 
the demands of the intent standard has become more evi-

dent in recent years, as social scientists have gained insights 
into the pervasiveness of implicit biases. For example, re-
searchers have concluded from the results of the Implicit As-
sociation Test, which has been administered over six million 
times, that “the majority of tested Americans harbor negative 
implicit attitudes and stereotypes toward blacks [and] dark-
skinned people . . . among others.”17 Such unconscious biases 
could produce discriminatory results in settings including 
health care, education, housing, and criminal justice. 

Recognizing Implicit Bias within an 
Evolving Standard
For practitioners discouraged by the “intent standard,” it is 
important to remember that the Supreme Court’s definition 
of discrimination prohibited by the Equal Protection Clause 
is always in flux. Each case that interprets the intent standard 
gives the court a chance to reconsider its meaning and scope. 
Notably, the intent standard does not arise from the text of 
the Equal Protection Clause or from the history of its adop-
tion.18 The Davis Court embraced the standard based largely 
on a “floodgates” type of rationale: the Court was concerned 
that a broader understanding of discrimination “would be 
far-reaching and would raise serious questions about, and 
perhaps invalidate, [a wide range of laws].”19 As practitio-
ners become more adept at bringing evidence of implicit bias 
into the courtroom, the standard may expand to encompass 
a broader understanding of factors—conscious and uncon-
scious—that are relevant to the determination of intent. 

Consideration of social scientific evidence in cases inter-
preting the Equal Protection Clause is not new. The Supreme 
Court’s willingness to consider such evidence when review-
ing equal protection claims dates back at least as far as Brown 
v. Board of Education. In that landmark 1954 decision strik-
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ing down the “separate but equal” doctrine, the Court re-
lied in part on the famously poignant “doll test” when it de-
clared school segregation unconstitutional.20 While it is still 
relatively rare for courts to consider implicit bias in criminal 
cases, some judges reviewing equal protection claims raised 
by criminal defendants have acknowledged that discrimina-
tory results can be produced by unconscious bias. For exam-
ple, the Ninth Circuit observed that “racial stereotypes often 
infect our decision-making processes only subconsciously. 
Thus, Border Patrol officers may use racial stereotypes as a 
proxy for illegal conduct without being subjectively aware of 
doing so.”21 When considering a criminal defendant’s equal 
protection claim in Chin v. Runnels, the federal district court 
noted that grand jury foreperson selection involves “sub-
jective judgments entail[ing] subtle and unconscious men-
tal processes susceptible to bias”.22 In a number of different 
cases, U.S. Supreme Court justices have recognized the exis-
tence of implicit bias and expressed concern that the Equal 
Protection Clause may not effectively regulate it.23

Gathering Evidence of Intent to Support a 
Selective Enforcement Claim
Returning to our example involving Public Defender Davis, 

does she have any proof that the officer had a discriminatory 
purpose when he stopped her client? She should bear in mind 
that the purpose prong does not require proof that race was 
“the sole, predominant, or determinative factor in a police 
enforcement action.”24 Nor must a defendant show that dis-
crimination was based on “ill will, enmity, or hostility.”25 It 
is sufficient to show that a “discriminatory purpose has been 
a motivating factor” in the challenged action.26 This line of 
cases suggests that discriminatory action motivated by im-
plicit bias does violate the Equal Protection clause, as there is 
no exception to the intent doctrine for discrimination that is 
motivated by race but not consciously so.27 Discriminatory 
purpose may be demonstrated using direct, statistical, and 
circumstantial evidence, including:

•	 data demonstrating a disparity between the overall 
population and the population targeted by the 
officer28;

•	 data demonstrating a disparity between the 
population targeted by the officer and the population 
targeted by similarly situated officers;

•	 the officer’s failure to comply with state law 
mandating reporting of traffic stop data;
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•	 the officer’s questions or statements to the defendant 
or others related to race during the encounter;

•	 the officer’s history of racially motivated behavior, as 
evidenced by interviews with community members 
or internal affairs investigations;

•	 a police department’s history of racially motivated 
behavior, as reflected in reports, investigations, or 
complaints; or

•	 data demonstrating that when the suspect is a racial 
minority, the officer more frequently conducts 
discretionary stops (e.g., for regulatory violations), 
consent searches, or canine searches. 

The officer did not make any statement to indicate that 
he consciously decided to stop Mr. Clark based on his race, 
and defense counsel does not have any reason to believe 
that he set out to discriminate against her client. However, 
the circumstance that six White drivers passed the officer 
while driving as fast (and faster) than Mr. Clark and were not 
stopped is relevant, circumstantial evidence that the court 
may consider when evaluating the officer’s intent.29 Defender 
Davis’ claim that the officer’s stopping decision was influ-
enced by bias that was perhaps unconscious in nature would 
be strengthened by the introduction of data suggesting that 
the officer has a pattern of racially disparate stops, as well as 
studies documenting the influence of implicit bias on all of 
our decision-making. 

Conclusion 
Given the difficulty of demonstrating purposeful discrimi-
nation under the intent doctrine, particularly where bias is 
operating at an unconscious or covert level, some scholars 
have suggested that it is time to reform or expand the stan-
dard. For example, Reggie Shuford, Executive Director of the 
ACLU of Pennsylvania, has argued that it is time to “disman-
tle or reformulate the intent doctrine, and introduce concepts 
of unconscious or implicit bias . . . into legal jurisprudence.”30 
In adopting the intent standard, the Court effectively re-
quired consideration of the mind sciences in order to uphold 
the guarantee of equal protection under the law. It is there-
fore necessary to take proper account of the latest research in 
the mind sciences when interpreting discrimination claims 
raised under the Equal Protection Clause. The good news is, 
emerging developments in social science, law, and education 
all support the importance of acknowledging unconscious 
and institutional bias within our judicial system.31 Implicit 
bias training for court actors, juror education and instruc-
tion on the topic of implicit bias, and reform of the Batson 
framework are some possibilities that have been proposed. 
In the meantime, practitioners can play an important role by 
introducing evidence of implicit bias whenever discrimina-

tion is an issue in their cases. As one Supreme Court Justice 
observed, “[o]nly by integrating scientific advancements with 
our ideals of justice can law remain a part of the living fiber 
of our civilization.”32 
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Knowing and Understanding the Law on Juror 
Rehabilitation to Make the Most Effective Use of 
your For Cause Challenges During Jury Selection
by Paige Pahlke 

Jury selection is a very important part of trial and is also 
one of the most difficult parts of trial. Our goal during 
jury selection is to locate and remove jurors who will be 

dangerous to our case. This is not an easy task, but we can en-
hance our chances of success if we know and understand the 
law regarding juror rehabilitation and use that knowledge to 
thoughtfully prepare and execute our voir dire examination 
and wisely exercise our peremptory and for cause challenges. 

Voir Dire
We cannot expect to locate prospective jurors who will be 
harmful to our case if we do not take the time to prepare and 
refine our voir dire examination. Through our questions, we 
need to learn what opinions, points of view, and biases our 
prospective jurors hold, how strongly our prospective jurors 
hold their opinions, points of view, and biases, and how com-
mitted our prospective jurors are to their opinions, points of 
view, and biases.
Although it is easy to fall into, cross examining or lecturing 
our prospective jurors will not yield the information needed 
and it will close the door to the open communication required 
for determining whether a prospective juror will be harmful 
to our case. This is why we need to ask open-ended questions 
(and even presuppose harmful opinions) to get the prospective 
jurors talking. Then, we must listen nonjudgmentally to what 

they have to say. When prospective jurors give us negative re-
sponses during voir dire, we need to embrace those responses 
and inquire further instead of fearing those responses will 
taint the jury and trying to dismiss those responses as quickly 
as possible. Remember — what you don’t know can hurt you. 
If there are prospective jurors who are dangerous to our case, 
it is much better to find that out during jury selection when we 
can do something about it. 

Peremptory and For Cause Challenges
In state court, each party has the right to exercise eight pe-
remptory challenges1 during jury selection; however, there is 
no limit on the number of for cause challenges a party can 
make. To preserve our peremptory challenges for when we re-
ally need them, we must focus on locking the dangerous jurors 
into their opinions, points of view, and biases so we can seek 
to remove them for cause instead of using a peremptory chal-
lenge. If we can remove a juror for cause, there is absolutely no 
reason to waste a peremptory challenge. 

Getting the Most out of For Cause Challenges 
during Jury Selection
To use our for cause challenges as effectively as possible, we 
need to understand when juror rehabilitation is permitted and 
when a juror cannot be rehabilitated and must be removed 
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for cause. In North Carolina, Judges have broad discretion to 
ensure the jury impaneled on a case is competent, fair, and 
impartial.2 When a juror is challenged for cause, a Judge is 
“accorded great deference in [his or her] refusal to permit re-
habilitation of a prospective juror”3 and when a Judge does 
permit rehabilitation of a prospective juror, the North Caro-
lina Supreme Court has held that Judge is best able to deter-
mine whether the juror should be excused for cause because 
that Judge observed the prospective juror’s demeanor as he 
or she responded to questions and efforts at rehabilitation.4

When the trial court excuses a prospective juror for cause, 
neither party has an “absolute right to question or to reha-
bilitate [the] prospective [juror] before or after” he or she is 
excused for cause.5 Additionally, when a prospective juror ex-
presses unequivocal opposition to a central issue involved in 
the case, the parties have no right to question or rehabilitate 
the prospective juror.6 This rule prohibiting rehabilitation of 
prospective jurors who express unequivocal opposition origi-
nates from criminal cases involving the death penalty,7 but it 
is applicable to civil cases as well. In civil cases when we en-
counter prospective jurors who have strong views about is-
sues that are central to our case we can use this prohibition 
against rehabilitation to our advantage by learning about our 
prospective jurors’ biases and then eliciting responses from 
them to show they are unequivocally committed to their bi-
ases, and therefore, cannot be rehabilitated and should be 
excused for cause.8 

When we discover a prospective juror’s bias during jury 
selection, we need to follow-up with open-ended questions 
and allow the prospective juror to fully express his or her 
opinion or point of view on the issue.9 Then, we need to 
switch to close-ended questions to establish the prospective 
juror’s level of commitment to his or her opinion or point of 
view, including the prospective juror’s willingness and abil-
ity or unwillingness and inability to set his or her opinion or 
point of view aside.10 

If the prospective juror’s responses reveal that he or she 
is strongly committed to his or her bias, move to excuse the 
prospective juror for cause.11 When a party moves to excuse 
a prospective juror for cause, the trial court must determine 
“whether the juror’s views would prevent or substantially im-
pair the performance of his duties as a juror in accordance 
with his instructions and his oath.”12 Unmistakable clarity is 
not required in order for the trial court to determine that a 
prospective juror is substantially impaired and should there-
fore be excused for cause.13 

However, before challenging a prospective juror for cause, 
make sure the prospective juror is unequivocal in his or her 
responses to your questions. If the prospective juror is simply 
equivocal, the other side is entitled to attempt to demonstrate 
that the prospective juror is competent.14 Do not give oppos-
ing counsel the opportunity to rehabilitate the prospective 

juror and force you to use one of your peremptory challenges. 
Follow-up with prospective jurors who are equivocal about 
important issues in the cases and get those jurors to strongly 
commit to their position before challenging them for cause. 

Jury selection will never be easy, but when we know and 
understand the law regarding juror rehabilitation and use 
that knowledge in preparing our voir dire and exercising our 
challenges, jury selection becomes less daunting and we are 
better able to locate and remove the jurors who are harmful 
to our cases.  
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defendants; challenges apportioned; discretion of judge). 

2. See State v. Anderson, 350 N.C. 152, 170, 513 S.E.2d 296, 370 (1999). 
See also State v. Rogers, 355 N.C. 420, 434, 562 S.E.2d 850, 870 (2002) 
(quoting State v. Smith, 352 N.C. 531, 543, 532 S.E.2d 773, 782 (2000) cert. 
denied, 532 U.S. 949, 121 S.Ct. 1419, 149 L.Ed.2d 360 (2001). See also White 
v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985).

3. State v. Kemmerlin, 356 N.C. 446, 462, 573 S.E.2d 870, 883 (2002) 
(citing State v. Cummings, 326 N.C. 298, 307, 389 S.E.2d 66, 71 (1990). See 
also State v. Call, 349 N.C. 382, 401, 508 S.E.2d at 496, 508 (1998). See also 
State v. Anthony, 354 N.C. 372, 397, 555 S.E.2d 557, 576 (2001) (quoting 
State v. Blakeney, 352 N.C. 287, 301, 531 S.E.2d 799, 811 (2000), cert. denied, 
531 U.S. 1117, 121 S.Ct. 868, 148 L.Ed.2d 780 (2001).

4. Rogers, 355 N.C. at 430, 562 S.E.2d at 867. See also State v. Nobles, 350 
N.C. 483, 495, 515 S.E.2d 885, 893 (1999); State v. Dickens, 346 N.C. 26, 42, 
484 S.E.2d 553, 561 (1997).

5. State v. Warren, 347 N.C. 309, 326, 492 S.E.2d 609, 618 (1997) (citing 
State v. East, 345 N.C. 535, 547, 481 S.E.2d 652, 660, cert. denied, 522 U.S. 
918, 118 S.Ct. 306, 139 L.Ed.2d 236 (1997)). 

6. Kemmerlin, 356 N.C. at 462, 573 S.E.2d at 883. See also State v. Jones, 
355 N.C. 117, 558 S.E.2d 97 (2002); State v. Nicholson, 355 N.C. 1, 558 S.E.2d 
109 (2002); Anthony, 354 N.C. 372, 555 S.E.2d 557; Smith, 352 N.C. 531, 532 
S.E.2d 773; Nobles, 350 N.C. 483, 515 S.E.2d 885; State v. Thomas, 350 N.C. 
315, 514 S.E.2d 486 (1999); State v. Fleming, 350 N.C. 109, 512 S.E.2d 720 
(1999); State v. Richardson, 346 N.C. 520, 488 S.E.2d 148 (1997).

7. See Id.
8. See David Ball, David Ball on Damages 3, Supplement A, Jury 

Voir Dire (p. 312-315) (NITA 2011). 
9. See Id.
10. See Id.
11. See Id.
12. State v. Cummings, 361 N.C. 438, 648 S.E.2d 788 (2007) (citing 

Wainwright v. Witt, 469 U.S. 412, 424 (1985)).
13. See Id. (adopting the standard set forth by the Court in Wainwright 

for determining when a trial judge should excuse a juror for cause).
14. State v. Brogden, 334 N.C. 39, 50, 430 S.E.2d 905, 912-13 (1993). See 

also Nicholson, 355 N.C. at 27, 558 S.E.2d at 128 (citing Cummings, 326 N.C. 
at 307, 389 S.E.2d at 71).
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Verdicts, Settlements & Dispositions
$4.1 Million Dollar Wrongful Termination Verdict

Robert Elliot and Michael Elliot of the law firm Elliot 
Morgan Parsonage in Winston-Salem and Charlotte, respec-
tively, obtained a $4.1 Million Dollar Wrongful Termination 
Verdict for three former Mocksville police officers who said 
that the police chief and the town manager fired them in 2011 
for reporting allegations of corruption within the department 
to state officials. The terminations came just two weeks after 
the officers contacted the N.C. Attorney General’s Office and 
the N.C. Office of the Governor. The allegations centered on 
reports that the then-police chief drank excessively while on 

duty, ignored officer misconduct and mismanaged the depart-
ment’s money. The Town of Mocksville alleged that it fired the 
officers for poor performance. In May of 2016, after an eight-
day jury trial in U.S. District Court (Winston-Salem Division), 
before U.S. District Court Judge Thomas Schroeder, a jury dis-
agreed and sided with the Mocksville police officers. The jury 
awarded compensatory and punitive damages, in addition 
to an advisory verdict on front pay, to each of the officers, in 
the total amount of $4.1 Million Dollars. In August of 2016, 
Judge Schroeder determined that the front pay damages award 

Introducing the Column

Beginning with this April 2017 issue of TRIAL BRIEFS, NCAJ will publish a quarterly Verdicts, Settlements and Dispositions column. We want 

to encourage all NCAJ members to share their successes. Through your stories, all members learn how to fight, how to persevere, and how to 
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July 2017 Issue	 Submissions due by April 30, 2017

October 2017 Issue	 Submissions due by July 31, 2017

January 2018 Issue	 Submissions due by October 31, 2017

Civil practitioners: Please use the online form located at www.ncaj.com/verdicts to submit your verdicts/settlements to be considered for 

publication. 

Criminal practitioners: Please use the online form located at www.ncaj.com/dispositions submit your dispositions to be considered for 

publication.

If you prefer, you may also email your submissions directly to rjessup@hsfh.com. We are looking forward to hearing from you.
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for each of the officers was too high and lowered the total 
amount of damages to about $2.1 Million Dollars. In Febru-
ary of 2017, Judge Schroeder further reduced the amount of 
damages that Mocksville is liable for to $1 Million Dollars. 
There was a dispute about how much the town’s insurance 
could cover — $1 Million Dollars or $3 Million Dollars. Judge 
Schroeder determined that it was $1 Million Dollars for all 
three officers. According to third-party reports, Robert El-
liot and Michael Elliot plan to appeal Schroeder’s rulings on 
insurance and the officers’ constitutional claims to the 4th 
Circuit Court of Appeals.

Source: NCAJ Employment Law Listserv

Dismissal of Felony Charges Arising  
From Shooting 

Chris Fialko of the law firm Fialko Law in Charlotte ob-
tained a dismissal of all criminal charges arising from a 
Mecklenburg County shooting. The Defendant was a tow-
truck driver who had booted a car that was parked improp-
erly in an apartment complex. The driver of the car called the 
Defendant to come take the boot off. On arrival, the driver 
refused to pay the Defendant. When the Defendant began 
to back the tow-truck, the driver pulled open the door to 
confront him. The Defendant (who had a concealed carry 
permit) shot the driver in the lower abdomen. Witness in-
terviews by the defense showed the aggressive nature of the 
driver. Defense investigation also found a favorable cell phone 
video from a witness. Counsel made a self-defense (and de-
fense of vehicle) presentation to the district attorney’s office, 
which agreed to file a voluntary dismissal with prejudice. 

Source: NCAJ Member Submission

$6.13 Million Dollar Medical Malpractice-
Wrongful Death Verdict

R. Kent Brown, Jon Moore, and Paige Pahlke of the 
law firm Brown Moore & Associates in Charlotte represented 
the Estate of Anthony Savino against Carolinas Healthcare 
System. Mr. Savino, a 53 year old, was transported by am-
bulance to the ED at Carolinas Medical Center-Northeast. 
Mr. Savino reported to the paramedics that he was experi-
encing mid-sternal chest pain radiating down his arms. This 
information was recorded on the EMS written record, which 
was provided to and signed by the triage nurse. After ini-
tial testing, Mr. Savino was discharged. Five hours after leav-
ing the hospital, Mr. Savino suffered a fatal heart attack at 
his home. The case was tried in Cabarrus County Superior 
Court during the Fall of 2016. The jury found that the hospi-
tal acted with “reckless disregard” with respect to both medi-
cal negligence and corporate/administrative negligence. This 
finding of “reckless disregard” negates the statutory cap on 

non-economic damages. Therefore, the judgment rendered 
encompassed $5.5 million dollars in non-economic damages, 
in addition to $680,000 in economic damages, combining for 
a total award of $6.13 million dollars. As of the time of writ-
ing this column, Carolinas Healthcare System has the ver-
dict on appeal.

Source: NCAJ Auto Torts Listserv

$3.75 Million Dollar Whistleblower Verdict

J. Heydt Philbeck of Raleigh, in association with Mike 
Doyle of Houston, TX, represented a former N.C. State 
Highway Patrolman who claimed that he was fired after 
he had truthfully reported information about possible ex-
cessive use of force by other officers in connection with a 
DWI stop. The case was brought to trial in Wake County 
Superior Court, with Judge Michael J. O’Foghludha pre-
siding, during the Winter of 2016; although, the troop-
er’s termination came in 2001. The jury heard one week’s 
worth of testimony and found that the trooper was unlaw-
fully terminated in retaliation for breaking a “code of si-
lence” that prohibited officers from reporting misconduct 
by their peers. The jury awarded the terminated trooper 
$3.75 Million Dollars, plus attorneys’ fees, court costs and 
about 14 years of prejudgment interest.

Source: NCAJ Auto Torts Listserv

Veteran Disability Verdict

Richard W. Gabriel of the law firm Gabriel Berry & 
Weston, LLP in Greensboro obtained a notable verdict before 
the Board of Veterans Appeals (heard in the Winston-Salem, 
N.C. Regional Office). The Veteran/Claimant served in the 
U.S. Coast Guard from October 23, 1963 to October 20, 1967. 
He did not serve in a combat role. He was a Seaman’s Appren-
tice on the Coast Guard vessel CG Cherokee, a search and 
rescue ship. He was assigned to support management of the 
Alaskan fisheries, and he recovered fishermen who were lost 
at sea, including the remains thereof. The Veteran/Claimant 
received a diagnosis of PTSD arising from his service in the 
Coast Guard. He was assigned a 70% disability rating, effec-
tive from the date of application for benefits on January 26, 
2010. The case was heard on the medical records of treatment, 
with no additional expert testimony, in the Winter of 2016. 
Veterans Law Judge Michelle L. Kane presided. Upon the 
conclusion of the trial, it was determined that the Veteran/
Claimant would receive an initial payment of $100,461.45, 
plus monthly payments of $1,334.71 for the remainder of his 
natural life, subject to material changes in health.

Source: NCAJ Member Submission
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Acquittal in Felony Charge of Indecent Liberties 
With a Minor

Russell Johnson and Andrew Neal of the law firm Die-
ner Law in Greenville obtained a not guilty verdict in a Pitt 
County Superior Court jury trial, before the Honorable Judge 
Marvin Blount, III. The alleged victim was 14 years old at 
the time of the purported indecent liberties, and she was 17 
years old at the time of trial. She testified against the Defen-
dant, and the Defendant testified in his own defense. The De-
fendant, an immigrant to the United States, faced significant 
prison time and subsequent deportation, if convicted. Jury 
deliberations took less than 4 hours. The not guilty verdict 
came in late February of 2017.

Source: NCAJ Member Submission

Eminent Domain Settlement

B. Joan Davis of the law firm Howard Stallings in Raleigh 
(attorney for anchor tenant) and Keith Nichols of the law 
firm Horack, Talley, Pharr & Lowndes in Charlotte (attor-
ney for landlord) obtained a $620,000 settlement from the 
NCDOT for the taking of a small temporary construction 
easement, minor new right-of-way, and a parking area drain-
age easement. The takings occurred at a Cabarrus County 
shopping center, anchored by a Harris Teeter. The initial con-
demnation deposit was $334,925, and during litigation, the 
NCDOT agreed to pay an additional $285,075 to the shop-
ping center and anchor tenant — more than 85% over initial 
deposit. Damon Bidencope of Charlotte served as the anchor 
tenant’s appraiser. The settlement was paid in or around Jan-
uary of 2017.

Source: NCAJ Member Submission

Dental Malpractice Pre-Suit Settlement

William Mills of the law firm Glenn, Mills, Fisher & Ma-
honey in Durham recently obtained a $480,000 Settlement 
in a Dental Malpractice Case. The Dentist gave the Plaintiff 
anti-anxiety medicine because he was nervous about having 
dental work; however, the Dentist failed to warn the Plain-
tiff that it would be dangerous for him to drive after taking 
the medication. Thereafter, the Plaintiff drove away from the 
Dentist’s office. While driving, the Plaintiff lost conscious-
ness, flipped his truck and hit other vehicles. The Plaintiff 
suffered severe lacerations and other traumatic injuries, 
which necessitated a nine day hospital stay. Plaintiff claimed 
$26,000 in lost wages and $54,000 in recoverable medical 
bills. The case settled pre-suit, and the identity of the par-
ties is confidential.

Source: North Carolina Lawyers Weekly

$5.2 Million Dollar Nursing Home Verdict

In February of 2017, Rachel Fuerst and Thomas Henson, 
Jr. of HensonFuerst, P.A. in Raleigh obtained a $5.2 Million 
Dollar Verdict against a nursing home. These attorneys rep-
resented the estates of three ventilator dependent residents 
against the now-defunct Blue Ridge Health Care Center, as 
well as its parent and management companies, CareOne and 
CareVirginia, claiming the provider’s negligence caused the 
residents’ deaths. The first decedent died 9 hours after being 
admitted to the facility in late 2011 after his ventilator and its 
alarms were allegedly turned off. The second decedent died 
in 2012, six hours after being re-admitted to the facility, when 
the proper respiratory equipment was not available at the bed-
side to maintain a proper airway. The third decedent also 
died in 2012 after being found with her breathing tube pulled 
out without an alarm in place to alert anyone of the prob-
lem. The jury found that Blue Ridge’s conduct “was in reck-
less disregard of the [residents’] rights,” and each residents’ 
estate was awarded $1.5 million in punitive damages, along 
with $50,000 in compensatory damages for one estate, and 
$300,000 in compensatory damages for each of the other two 
estates. The case was tried to a jury in the U.S. District Court 
for the Eastern District of North Carolina, U.S. District Court 
Judge Terrence W. Boyle presided. As of the time of writing 
this article, the Defendants had not yet appealed the verdict.

Source: E.D.N.C. Court Records  —Vandevener, et al v. Blue 
Ridge Health Care Center, et al (No. 5:14-CV-150-BO)

$20.5 Million Dollar Verdict Against  
Dish Network

In January of 2017, a Greensboro jury rendered a $20.5 Mil-
lion Dollar verdict against Dish Network in a class-action 
lawsuit, Krakauer v. Dish Network L.L.C. (M.D.N.C. 1:14-
CV-333), brought under the Telephone Consumer Protec-
tion Act. The verdict came after a five-day trial presided over 
by U.S. District Judge Catherine Eagles. Class representative, 
Dr. Thomas Krakauer, alleged Dish Network was responsi-
ble for telemarketing calls placed by an authorized Dish Net-
work dealer to persons whose telephone numbers were on 
the National Do Not Call Registry. The Plaintiff represented 
18,000 class members, and he alleged that over 51,000 calls 
were made to class members in violation of the TCPA. Plain-
tiff asserted that Dish Network turned a blind eye to its deal-
er’s illegal telemarketing conduct in an attempt to shield it-
self from liability. After a five-day trial, the jury in the case 
agreed. The jury awarded $400 per violation of the TCPA, for 
a total of $20.5 Million Dollars. This marks one of the first 
jury verdicts for a class of consumers alleging Do Not Call vi-
olations since the enactment of the TCPA in 1991. The Plain-
tiff class was represented by Bailey & Glasser LLP in Wash-
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ington, DC and Charleston, WV. At the time of writing this 
column, the verdict has not yet been appealed.

Source: M.D.N.C. Court Records— 
Krakauer v. Dish Network L.L.C. (No. 1:14-CV-333)

$9 Million Dollar Libel Verdict

James Johnson of the law firm Dement Askew in Raleigh 
obtained a $9 Million Dollar Libel Verdict against the News 
& Observer for defaming a state government employee. At 
issue in the case were six statements the N&O published in 
2010, among them that independent firearms experts ques-
tioned whether the state government employee knew any-
thing about her field, and also that some suspected the state 
government employee falsified evidence in a 2006 criminal 
trial to help Pitt County prosecutors win a murder convic-
tion. The state government employee sued the N&O and the 
reporter, and she alleged that the newspaper article triggered 
events that led to her developing post-traumatic stress disor-
der. After a 3 1/2-week trial in Wake County Superior Court, 
during the Fall of 2016 term, with Judge A. Graham Shirley, II 
presiding, the jury awarded $1.5 Million Dollars in compen-
satory damages and $7.5 Million Dollars in punitive dam-
ages. The compensatory damages award consisted of com-
pensation for suffering, humiliation, lost wages and medical 
expenses. The jury’s punitive damages award exceeded the 
cap limiting punitive damages to three times the amount of 
compensatory damages, in this case $1.5 Million Dollars. Ac-
cordingly, the N&O ultimately owed the state government 
employee a little over $4.5 Million Dollars in punitive dam-

ages, for a total award of about $6 Million Dollars. The jury 
decided that the reporter must pay the state government em-
ployee $75,000 in punitive damages. The N&O vowed to ap-
peal the verdict; however, at the time of writing this column, 
it does not appear that the case was appealed, and it is un-
known if the verdict has been paid in whole or in part.

Source: Raleigh News & Observer

Acquittal Of Voluntary Manslaughter

W. James Payne of W. James Payne Law Firm in Shallotte 
(lead counsel), J. Michael McGuinness of The McGuin-
ness Law Firm in Elizabethtown, and Megan Milliken of 
Milliken Law in Bolivia obtained an acquittal for a former 
Southport police detective who was charged with voluntary 
manslaughter arising from the January 5, 2014 shooting death 
of an 18-year-old man diagnosed with schizophrenia. The de-
fense argued that the detective shot the allegedly mentally un-
stable man in defense of another officer, while the prosecution 
asserted that the detective used excessive force. The prosecu-
tion solicited testimony from a Boiling Spring Lakes law en-
forcement officer, who was present at the shooting, who said 
the detective failed to properly assess the situation and use the 
appropriate degree of force. The case was tried in Brunswick 
County Superior Court, with Judge Richard Brown presiding. 
The detective opted for a bench trial under a voter-approved 
law that hit the books in 2014 allowing defendants charged 
with felonies to have their cases heard by a judge instead of 
jury. The acquittal was rendered in the Summer of 2016. 

Source: Wilmington Star News
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